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Section 230 of the Com m unications Decency Act, 1 enacted by the U.S. Congress in 1996,
says websites typically aren’t liable for third-party content.2 Many people agree with
Section 230 ’s general principle that liability should be im posed on the party that posts
wrongful content, rather than on the speech facilitators in the m iddle.3
Yet Section 230 ’s reputation took a hit from form er U.S. president Donald Trum p’s
relentless attacks in 20 20 ,4 plus the overall “techlash” against the accum ulation of
power and resources in the hands of the Internet giants.5
US regulators are now increasingly open to reform ing Section 230 in ways that will
dram atically change the Internet’s role in our society6 — but alm ost certainly for the
worse. Here are five reasons why.
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H ANDBOOK OF ONLINE I NTERMEDIARY LIABILITY 155 (Giancarlo Frosio, ed. 20 20 ); J EFF KOSSEFF , THE
TWENTY-SIX W ORDS THAT CREATED THE I NTERNET (20 19).
3 Eric Goldm an, People W ho Understand Section 230 Actually Love It, S.J . M ERCURY N EWS, J an. 10 ,
20 21, at A12, https:/ / blog.ericgoldm an.org/ archives/ 20 21/ 0 1/ new-op-ed-people-who-understandsection-230 -actually-love-it.htm; Eric Goldm an, Am ericans W ould Probably Love Section 230 — If They
Understood It, Knight Foundation, J une 16, 20 20 , https:/ / knightfoundation.org/ articles/ americanswould-probably-love-section-230 -if-they-understood-it/ .
4 E.g., Preventing Online Censorship, Executive Order 13925 of May 28, 20 20 (subsequently repealed by
Pres. Biden); Makena Kelly, Trum p Vetoes $ 740 Billion Defense Bill After Section 230 Com plaints,
VERGE , Dec. 23, 20 20 , https:/ / www.theverge.com / 20 20 / 12/ 23/ 22197796/ trump-ndaa-veto-section-230 defense-bill-facebook-twitter.
5 E.g., Marcy Gordon, For Big Tech, Biden Brings a New Era but No Ease in Scrutiny , ASSOC. P RESS, Nov.
27, 20 20 , https:/ / apnews.com / article/ donald-trum p-joe-biden-laws4fae275d90 3942b4368ce5472cdb6e26.
6 See Section 230 Bill Tracker, https:/ / docs.google.com / spreadsheets/ d/ 16nl5RZUvowt0 kuzAgd7QF136jd1XvwYQ_ IL6Cwk-QY/ .
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1. Internet Exceptionalism and Section 230
Section 230 is an “exceptionalist” statute, because it treats the Internet differently, and
m ore favourably, than other m edia.7 Regulatory exceptionalism is a tricky concept; it’s
easy for regulators to overstate the differences between new and old tech, which can lead
to poor outcom es.
However, in this situation, Congress got it right. Due to Section 230 , we’ve seen the
em ergence of new and unprecedented form s of hum an interaction: consum er reviews,
how-to videos (and cat videos) on YouTube, online m arketplaces such as eBay, a peeroperated encyclopedic wiki (Wikipedia), social m edia platform s that enable people to
share content and converse with their friends, and so m uch m ore. Over the last 25-plus
years, we’ve confirm ed that the Internet is indeed a unique m edium , and it requires
favourable regulatory exceptionalism to reach its potential.

2. Section 230 Enhances the First Amendment
The US Constitution’s First Am endm ent is well-known around the world for its free
speech protection. But it isn’t the only U.S. law that prom otes free speech. The First
Am endm ent sets a legal floor for free speech. Legislatures can, and som etim es do, pass
laws that facilitate speech above the First Am endm ent’s m inim um . Section 230 is an
excellent exam ple of a speech-enhancing statute.
Som e com m entators have suggested that if Congress hadn’t enacted Section 230 , the
courts would have provided equivalent free speech protections due to the First
Am endm ent.8 If so, Congress’ reform s to Section 230 don’t put too m uch speech at risk,
because the First Am endm ent would backfill any reduction in protection.

See Eric Goldm an, The Third W ave of Internet Exceptionalism , SANTA CLARA M AG., Winter 20 0 8,
https:/ / blog.ericgoldm an.org/ archives/ 20 0 9/ 0 3/ the_ third_ wave.htm.
8 See Brent Skorup & J ennifer Huddleston, The Erosion of Publisher Liability in Am erican Law , Section
230 , and the Future of Online Curation, 72 OKLA. L. R EV. 635 (20 20 ), Cary Glynn, Note, Section 230 as
First Am endm ent Rule, 131 H ARV. L. R EV. 20 27 (20 18); J ulio Sharp-Wasserm an, Note, Section 230 (c)(1)
of the Com m unications Decency Act and the Com m on Law of Defam ation: A Convergence Thesis, 20
COLUM. SCI . & TECH . L. R EV. 195 (20 18); cf. David S. Ardia, Free Speech Savior or Shield for Scoundrels:
7
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This line of thinking is incom plete at best. While the First Am endm ent would likely
backfill som e parts of Section 230 , Section 230 substantively covers other claim s the
First Am endm ent does not reach.9 More im portantly, Section 230 provides crucial
procedural advantages for defendants that m ake it possible for courts to dism iss
lawsuits over third-party speech quickly and relatively cheaply. 10 These procedural
benefits aren’t required by the First Am endm ent, and they absolutely affect the
substantive outcom es achieved by services and their users. With the help of Section 230 ,
Internet services stand up for their users’ content in court instead of acceding to
unm eritorious but expensive litigation dem ands.11 Unfortunately, because Congress
doesn’t understand Section 230 ’s m echanics, any Section 230 reform s will alm ost
certainly elim inate these procedural advantages.

3. Section 230 Enhances Competition
Section 230 keeps the door open for entities that hope to dislodge the current Internet
incum bents. With Section 230 ’s help, new entrants can enter the m arket without
building the sam e level of costly content m oderation infrastructure that incum bents can
afford, and new entrants don’t have to earm ark a portion of their initial capital for costly
litigation over third-party content.
This leads to a counterintuitive conclusion: although the current Internet incum bents
enjoy Section 230 ’s benefits, reform ing the law would increase the benefits for them by

An Em pirical Study of Interm ediary Im m unity Under Section 230 of the Com m unications Decency Act,
43 LOY. L.A. L. R EV. 373, 478 (20 10 ) (suggesting that com m on law m ay protect defendants m ore than
Section 230 does); Brian L. Frye, The Possible Redundancy of §230 , LAW.COM, Nov. 10 , 20 17,
https:/ / papers.ssrn.com / sol3/ papers.cfm ?abstract_ id=30 69794 (com paring Section 230 to defam ation’s
republication rule).
9 Eric Goldm an, W hy Section 230 Is Better Than the First Am endm ent, 95 N OTRE D AME L. R EV.
R EFLECTION 34 (20 19).
10 Id.
11 Id.
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m aking it harder for rivals to em erge.12 This m ight help explain why Facebook actively
lobbies against Section 230 .13

4. Section 230 Is the Law in Canada (but Not Really)
For its first 20 -plus years, Section 230 was a uniquely Am erican policy. This changed in
20 19 with the adoption of the Canada-United States-Mexico Agreem ent (CUSMA)
(som etim es called NAFTA 2.0 ).14 Article 19.17 of CUSMA requires each country to
m aintain legal rules that resem ble Section 230 . 15 Thus, when Canada ratified CUSMA, it
com m itted to providing Section 230 -like im m unity against Internet services’ liability for
third-party content.
In theory, Canada’s judge-m ade com m on law could satisfy Article 19.17, but Canadian
case law diverges from Section 230 . As just one exam ple, Canadian law has an “innocent
dissem ination” exception to defam ation liability,16 while Section 230 would pre-em pt all
online defam ation claim s involving third-party content, whether “innocently”
dissem inated or not.17 Bill C-10 , which proposes to im pose broadcast regulations on
user-uploaded videos,18 would m ove Canada even further away from Article 19.17.

Eric Goldm an, W ant to Kill Facebook and Google? Preserving Section 230 Is Your Best Hope,
BALKINIZATION , J une 3, 20 19, https:/ / papers.ssrn.com / sol3/ papers.cfm ?abstract_ id=3398631.
13 E.g., Testim ony of Mark Zuckerberg, Hearing Before the United States House of Representatives
Com m ittee on Energy & Com m erce, Subcomm ittees on Consumer Protection & Com m erce and
Com m unications & Technology, Mar. 25, 20 21,
https:/ / docs.house.gov/ meetings/ IF/ IF16/ 20 210 325/ 11140 7/ HHRG-117-IF16-Wstate-ZuckerbergM20 210 325-U1.pdf; Todd Shields & Ben Brody, Facebook W orries Sm aller Rivals W ith Openness on
Liability , BLOOMBERG, Dec. 22, 20 20 , https:/ / www.bloom berg.com / news/ articles/ 20 20 -12-23/ facebooksupport-for-liability-reform -has-little-guys-nervous; Facebook Anti-Section 230 Ad on Spotify , Mar. 24,
20 21, https:/ / www.flickr.com / photos/ 8190 1130 @N0 3/ 510 69143321/ .
14 http:/ / international.gc.ca/ trade-com merce/ trade-agreements-accords-com m erciaux/ agr-acc/ cusm aaceum / text-texte/ toc-tdm .aspx.
15 Eric Goldm an, Good New s! USMCA (a/ k/ a NAFTA 2.0 ) Em braces Section 230 -Like Internet
Im m unity , TECH . & M KTG. L. BLOG, Oct. 3, 20 18, https:/ / blog.ericgoldm an.org/ archives/ 20 18/ 10 / goodnews-usm ca-a-k-a-nafta-2-0 -em braces-section-230 -like-internet-im m unity.htm/ .
16 E.g., Crookes v. Newton, 20 11 SCC 47 [20 11].
17 Eric Goldm an, An Overview of the United States’ Section 230 Internet Im m unity , THE O XFORD
H ANDBOOK OF ONLINE I NTERMEDIARY LIABILITY 155 (Giancarlo Frosio, ed. 20 20 ).
18 https:/ / openparliam ent.ca/ bills/ 43-2/ C-10 / .
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Despite this possible divergence, the United States is now so am bivalent about Section
230 that it’s unlikely to dem and strict com pliance with Article 19.17 from its trading
partners.19

5. Gutting Section 230 Won’t Make the Internet Better
Regulators across the United States have put Section 230 in jeopardy, because they
think they know how to fix the Internet. Many of those regulatory fixes seek to force
Internet services to m agically m ake people treat each other better. This is unrealistic.
People have been terrible to each other offline for m illennia — well before the Internet
existed — so it’s not surprising that people are terrible to each other online as well.20
Like a m irror, the Internet shows us society’s ugly sides. Reform ing Section 230 won’t
erase those aspects of hum anity. In effect, regulators want Internet services to achieve
the im possible by preventing all anti-social interactions by their users, a standard that
no institution can achieve anywhere else in our society.
Instead, Section 230 reform and other anti-Internet regulatory reform s will accelerate
the end of the Web 2.0 era in the United States, as unm anageable legal risks squeeze
m ost of the existing Internet services out of the business of user-generated content. In
its place, we’ll see som e Internet services expand their distribution of professionally
produced content, which poses less legal risk to them . To afford the licence fees for this
content, these services will deploy paywalls. The widespread placem ent of professionally
produced content behind paywalls will turn the Internet into som ething resem bling
Netflix.21

19 E.g., Letter from Reps. Frank Pallone, J r. & Cathy McMorris Rodgers, the chair and ranking m em ber of
the House Energy & Com merce Com m ittee, to Am bassador Katherine C. Tai, May 3, 20 21,
https:/ / energycom m erce.house.gov/ sites/ dem ocrats.energycom merce.house.gov/ files/ docum ents/ USTR
%20 Letter%20 re%20 Section%20 230 %20 in%20 Trade%20 Agreem ents.pdf (“the effects of Section 230
and the appropriate role of such a liability shield have becom e the subject of m uch debate in recent years.
While we take no view on that debate in this letter, we find it inappropriate for the United States to export
language m irroring Section 230 while such serious policy discussions are ongoing”).
20 Eric Goldm an & J ess Miers, W hy Can’t Internet Com panies Stop Aw ful Content?, ARS TECHNICA, Nov.
27, 20 19, https:/ / papers.ssrn.com / sol3/ papers.cfm ?abstract_ id=3518970 .
21 Eric Goldm an, The U.K. Online Harm s W hite Paper and the Internet’s Cable-ized Future, 16 O HIO
STATE TECH . L.J . 351 (20 20 ), https:/ / papers.ssrn.com / sol3/ papers.cfm ?abstract_ id=3438530 .
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We currently live in a rem arkable period of hum an history, where everyone has the
power to speak their m ind — for free — and has unrestricted access to lots of highquality am ateur content — also for free. Changes to Section 230 and other anti-freespeech regulations will drive us toward a new era, in which fewer voices will have the
power to speak online; those privileged voices will be less diverse and will exclude niche
non-m ajoritarian interests; and consum ers will pay m ore of their hard-earned dollars to
access online content.22 Our children and grandchildren will never know the online
freedom s we currently take for granted. Our society will be poorer for it.

Eric Goldm an & J ess Miers, Online Account Term inations and Content Rem ovals, 1 J . F REE SPEECH L.
_ _ (forthcom ing 20 21).
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