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Movie Theaters in the Age of COVID-19: Are we still in the Land of the 

Free? 

By Kurtis T. Wilder, Joseph E. Richotte, Daniel J. McCarthy 

 

"Equally clear is the right to hear. To suppress free speech is 

a double wrong. It violates the rights of the hearer as well as 

those of the speaker. It is just as criminal to rob a man of his 

right to speak and hear as it would be to rob him of his 

money......The principle must rest upon its own proper basis. 

And until the right is accorded to the humblest as freely as to 

the most exalted citizen, the government of Boston is but an 

empty name, and its freedom a mockery." - Frederick Douglas, 

American statesman, Plea for Free Speech in Boston, June 8, 

1880 

 

 This paper examines the State of Michigan’s response to COVID-19 

and how that response negatively impacted one particular movie theater, 

Emagine Theatre in Royal Oak, Michigan.  More specifically, this paper 

explores how Emagine, a movie theater with rights purportedly protected 

under the First and Fourteenth Amendments of the United States 

Constitution, has been forced to remain closed by the Governor of the 

State of Michigan for more than 6 months, through the Governor’s 

exercise of emergency powers in response to COVID-19.1   

  

I. Michigan’s Early Response as COVID-19 Sweeps Through The 

Nation  

 

 As COVID-19 began to envelope the nation, Michigan Governor 

Gretchen Whitmer announced the activation of the State of Michigan 

Emergency Operations Center (SEOC) on February 28, 2020 in 

                                                           
1 Under Executive Order 2020-183 issued September 25, 2020, Emagine may reopen its doors on October 9, 2020. 
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preparation for Michigan’s response.  When Michigan’s first two COVID-

19 cases were announced on March 10, 2020, Governor Whitmer declared 

a state of emergency for the state of Michigan under section 1 of article 5 

of the Michigan Constitution of 1963, the Emergency Management Act, 

1976 PA 390, as amended, MCL 30.401-.421, and the Emergency Powers 

of the Governor Act of 1945, 1945 PA 302, as amended, MCL 10.31-.33.  

In order further to contain the virus, the Governor issued a series of 

Executive Orders designating “essential” and “nonessential” businesses.  

Essential businesses were permitted to operate with restrictions.  

Nonessential businesses were required to close and remain closed until 

further order of the Governor.  Workers in many of these businesses were 

ordered to “stay at home.”  Of particular note, the order required the 

closure of nonessential places of public accommodation, including movie 

theaters.  A violation of the Executive Orders was a misdemeanor.  

 The stated intent of the stay at home orders was to “flatten the 

curve” to prevent hospitals from being overrun with more patients than 

they were able to treat, and to preserve Personal Protective Equipment 

(PPE) for front line medical workers and first responders.  Subsequent 

executive orders strictly limited the number of people who could gather 

together at any one place and time.  Most Michigan citizens supported 

these measures, as it was clear that hospitals were full of patients, PPE 

was in short supply, and it was not fully understood just how 

transmissible the virus was and which individuals had the highest risk 

of becoming infected.  Sadly, many people died in the early days of the 

emergency. 

 Eventually, the proverbial curve was flattened and on May 7, 2020, 

Governor Whitmer issued the MI Safe Start Plan which identified 6 

phases for the reengagement of Michigan’s economy.  Phase 4 marked 

declining cases, hospitalizations and deaths.  Phase 5 signified improved 

case and death rates and that virus outbreaks could be quickly contained. 

Significantly, businesses in the Phase 5 region were to be permitted 

larger-sized gatherings with the implementation of strict mitigation 

protocols.  Phase 6 represents the determination by the Governor that 

community spread of the virus has ended and is not expected to return.  
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II. The Next Phase Of Michigan’s Response, George Floyd is 

Killed, and Michigan and the Nation Protests 

 

 On May 5, 2020, just two days before Governor Whitmer issued the 

MI Safe Start Plan, George Floyd was killed in Minneapolis, Minnesota.  

The sickening killing, captured in stomach-turning clarity on cell phone 

video, precipitated the eruption of protest marches around the world.  In 

Michigan, protests were organized in Ann Arbor, Traverse City, 

Kalamazoo, Detroit, and Flint, among other cities.   

 On May 21, 2020, Emagine Theatre, working with the National 

Association of Theatre Owners (NATO), presented Governor Whitmer 

with a comprehensive 26-page plan to safely open the theatre to 

moviegoers.  Emagine trained employees, instituted a social distancing 

plan, physically removed seats to promote social distancing, adopted 

enhanced sanitation protocols, and procured personal protection 

equipment (“PPE”), among other things. Emagine received no response 

from the Governor, not to ask for changes to the plan, and not even to say 

that the science supported certain aspects of the plan but not others.   

 On June 1, 2020, Governor Whitmer issued EO 2020-110, in which 

she dispensed with the delineation between essential and non-essential 

businesses.  This executive order incorporated the continued closure of 

theatres into a broader, unified order regulating all commerce 

throughout Michigan by region, and unlike previous executive orders, 

had no sunset date.  Under EO 2020-110, any person who left their home 

had to follow social-distancing measures recommended by the Centers for 

Disease Control and Prevention (“CDC”). Among other things, this 

included maintaining a distance of at least six feet from other people, 

restricting indoor gatherings to no more than 10 people, and outdoor 

gatherings to no more than 100 people.  In addition and importantly, 

paragraph 11 of EO 2020-110 states in relevant part that “nothing in this 

order shall be taken to abridge protections guaranteed by the state or 

federal constitution under these emergency circumstances.”   
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 On June 4, 2020, Governor Whitmer participated in a civil rights 

march reportedly containing “hundreds of people” in Highland Park, 

Michigan in support of the George Floyd protests. Though the protest 

march clearly contained more than the 100 people permitted by EO-110, 

and though the Governor did not maintain a distance of six feet from 

others, nevertheless, the Governor’s office reported that such activity was 

exempt from regulation under the language of EO-110.  The next day, 

June 5, 2020, Governor Whitmer issued EO 2020-115, which increased 

permitted indoor gatherings to 50 people and outdoor gatherings to 250 

people in regions 6 and 8 of the state (northern Michigan).  Movie 

theaters were permitted to open in those regions.  Emagine, in southeast 

Michigan in region 1, remained closed.  EO 2020-115 also exempted 

“protections guaranteed by the state or federal constitution under these 

emergency circumstances.”   

 On June 15, 2020, having received no response from the Governor, 

but witnessing a large number of public and mass-gathering protests, 

Emagine announced that it would host a film festival in support of the 

protests, selecting movies to promote racial equality in honor of 

Juneteenth, a holiday celebrating the emancipation of the last remaining 

slaves in the Confederacy by Union forces on June 19th. All net ticket 

proceeds would have been donated to the United Negro College Fund 

(“UNCF”), a philanthropic organization that funds scholarships for black 

students and general scholarship funds for 37 private historically black 

colleges and universities.   

 Emagine believed it was on solid footing in hosting the Juneteeth 

Festival given the Governor’s position that “nothing in this order shall be 

taken to abridge protections guaranteed by the state or federal 

constitution under these emergency circumstances.”  Yet, on the evening 

before the Festival, the Michigan Attorney General threated Emagine 

with a cease and desist order directing that if Emagine hosted its 

Juneteenth Festival, it would be considered in violation of Governor 

Whitmer’s Executive Orders and subject to misdemeanor penalties.  

Emagine cancelled the Juneteenth Festival and filed suit in the federal 

district court in the Western District of Michigan, seeking a preliminary 
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injunction against the Governor and Attorney General to prohibit their 

enforcement of the Executive Orders against Emagine, Emagine Theatres 

v. Whitmer, No. 1:20-cv-00570 (WD Mich.)  .  On July 16, 2020, the district 

court denied Emagine’s motion for preliminary injunction, concluding 

that EO 2020-110 was a reasonable, content neutral regulation that, 

under the circumstances, permitted infringement of Emagine’s speech.   

 

III. The Court Rejects Emagine’s Argument That Its Planned 

Protest Cinema Festival was Protected Political Speech 

 

 Emagine’s planned protest-by-cinema should have been considered 

to be political speech protected by the First Amendment. After all, movies 

can constitute speech, and if movies are speech, the places where they 

are shown, movie theaters, have First Amendment rights. See, e.g., 

Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02 (1952). If movie 

theaters have First Amendment rights, those rights permit them to 

speak without government controlling the content of their messages. 

Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 641 (1994).  

Moreover, “political speech is at the core of First Amendment 

protections.” Susan B. Anthony List v. Driehaus, 814 F.3d 466, 473 (CA6 

2016).  Emagine sought to make a political statement by supporting 

Juneteenth through the hosting of a movie Festival.   

 Moreover, the theatre and its expected patrons would have been 

associating around a political message; the theater would speak through 

its selection of the movies delivering the message, the patrons would 

assemble with the desire to hear the message. “It is beyond debate that 

freedom to engage in association for the advancement of beliefs and ideas 

is an inseparable aspect of the ‘liberty’ assured by the Due Process 

Clause….”   NAACP v. Alabama, 357 U.S. 449, 460 (1958). 

 Emagine asserted that because political speech was involved, EO 

2020-110, the regulation keeping Emagine closed, should have been 

subject to strict scrutiny, requiring that the state’s interests be 

compelling, and that the regulation at issue was narrowly tailored to 
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achieve that very interest. See Bible Believers v. Wayne County, 805 F.3d 

228, 248 (CA6 2015) (en banc) (articulating the strict scrutiny test when 

describing the different standards of review governing content-based 

restrictions and content-neutral restrictions).  

 The district court didn’t see it that way.  The district court found 

that EO 2020-110 was subject to intermediate scrutiny because it was 

content-neutral, a reasonable time, place and manner restriction on 

Emagine’s speech, and that alternative methods of speech were available 

to Emagine. How did the Court get there? 

 The Court first concluded that the executive order was intended to 

regulate non-expressive conduct but not intended to favor one type of 

speech over another.   In the Court’s view, the executive order would have 

applied regardless of the content of the movies being shown, and 

regardless of the activities taking place at the theater.  Given that 

framework, the Court believed that the executive order intended to 

suppress not speech, but instead the gathering of crowds. The district 

court next accepted the state’s explanation that it would have permitted 

an outdoor movie festival, similar to its acceptance of outdoor protest 

marches. The state also contended that Emagine could accomplish the 

intent of protest cinema through the donation it made to the UNCF in 

place of the estimated revenue from ticket sales. 

 The state’s assertion that it would have permitted Emagine to hold 

an outdoor festival was never really tested by the Court. In the first place, 

Emagine did not have an outdoor theater, making the state’s offer to 

allow this alternate method of speech an illusory one. And, Emagine’s 

donation to the UNCF did not cure the infringement on the associational 

interests at issue. See NAACP, 357 U.S., at 460 (“Effective advocacy of 

both public and private points of view, particularly controversial ones, is 

undeniably enhanced by group association, as this Court has more than 

once recognized by remarking upon the close nexus between the freedoms 

of speech and assembly.”). Ticket sales were to have been part and parcel 

of the suppressed protest speech. Patrons who attended the film festival 

would have known that their attendance supported UNCF. Without 

being permitted to engage in one form of political speech (displaying films 
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about equality), Emagine was also forbidden from speaking through its 

donation of net ticket proceeds to UNCF. It is settled law that 

contributing money to a cause is speech in support of that cause. Buckley 

v. Valeo, 424 U.S. 1, 16–20 (1976). Thus, the patrons’ speech was 

suppressed; they could not purchase a ticket for the purpose of making a 

donation while being educated and entertained on issues of pressing 

national importance. Likewise, Emagine’s speech was suppressed; it 

could not educate and entertain patrons, which prevented it from making 

a donation to promote equality.   

 Moreover, there were large numbers of commercial establishments 

that the state allowed to operate at a percentage of occupancy—

effectively permitting hundreds of people to congregate in stores, malls, 

large restaurants, and other businesses based solely on the occupancy 

limit of the building.  Even casinos were eventually permitted to operate 

at 15% capacity before the Governor would permit movie theaters to 

reopen. Emagine had already shown its ability to operate within the 

restrictions met by all of the commercial establishments that had 

reopened, including reduced occupancy of 250 people or 25%, and 

heightened safety measures such as six feet of social distancing between 

people who do not live together.  Yet, they were treated differently than 

other establishments with occupancies similar to movie theaters. 

 On the record before the Court, there was more than sufficient 

evidence that Emagine’s Juneteenth Festival would be no less safe than 

a casino or restaurant which was open to the public. Had the district 

court made that comparison, it could have easily concluded that the time, 

place and manner restriction imposed by the state was NOT reasonable 

given Emagine’s ability to comply with or exceed all restrictions and 

safety measures being met by comparable commercial facilities, and that 

in reality, the state gave preference to social-justice protestors over other 

forms of political speech like Emagine’s protest cinema, cf. Police Dept. of 

Chicago v. Mosely, 408 U. S. 92 (1972). But the Court never made that 

comparison because it also relied on Jacobson v Massachusetts, 197 U.S. 

11 (1905). 
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 While the Court decided that intermediate scrutiny applied, its 

analysis fell short of evaluating whether the state’s interest in preventing 

the spread of Covid-19 was based on substantial evidence.  See e.g., 

Turner Broad. Sys., Inc. v. F.C.C., 520 U.S. 180, 195–96, 117 S. Ct. 1174, 

1189–90, 137 L. Ed. 2d 369 (1997)(while the court must accord deference 

to the state’s interest, that interest must be supported by “substantial 

evidence.”  In the Emagine case, the Governor’s supporting exhibits fell 

woefully short of establishing any semblance of “substantial evidence” to 

support her position.  

    

IV. Jacobson’s Rational Speculation Test Permits The State To 

Evade Real Scrutiny Of Its Regulation  

 Pursuant to Jacobson, so long as the executive authority does not 

promulgate a “completely baseless rule,” “the relevant standard merely 

requires ‘rational speculation’ that offers ‘conceivable’ support to the 

Governor’s order.”  League of Independent Fitness Facilities and Trainers 

v. Whitmer, ___ F. App’x ___, 2020 WL 3648281, at *2 (6th Cir. June 24, 

2020). After concluding that intermediate scrutiny applied to EO 2020-

110, the district court rendered intermediate scrutiny irrelevant by 

accepting the state’s “rational speculation” that movie theaters in 

general, Emagine in particular, would hold large, sustained, indoor 

gatherings of the type against which the Centers for Disease Control 

(CDC) cautions against.  The Court cited to a CDC webpage addressing 

“Considerations for Events and Gatherings,” 

https://www.cdc.gov/coronavirus/2019-ncov/community/large-

events/considerations-for-events-gatherings.html, and concluded that 

since the CDC “cautions” against such large indoor gatherings, the state 

could reasonably speculate that the Juneteenth Festival might be 

dangerous, and the facts as they actually exist do not matter.   

 This approach, of course, is inconsistent with the district court’s 

initial determination to apply intermediate scrutiny to EO 2020-110.  See 

Turner, supra.  And superimposing Jacobson’s rational speculation 

standard over the heightened levels of scrutiny that are generally 

applicable in free speech and assembly jurisprudence is to dilute the 

potency of the independent review to which infringements of 

https://www.cdc.gov/coronavirus/2019-ncov/community/large-events/considerations-for-events-gatherings.html
https://www.cdc.gov/coronavirus/2019-ncov/community/large-events/considerations-for-events-gatherings.html
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fundamental rights are subjected in the modern era. Moreover, recall 

that Emagine sought a preliminary injunction in June 2020, 3 months 

after the first declaration of emergency by the Governor, and the district 

court denied Emagine’s motion for preliminary injunction 4 months after 

the emergency was declared.  Accepting as we must Chief Justice Roberts 

reminder in South Bay United Pentecostal Church v. Newsom, 509 U.S.—

; 140 S.Ct. 1613 (2020) (Roberts, C.J., concurring), that in the midst of an 

emergent public health crisis, injunctive “relief is granted ‘sparingly and 

only in the more critical and exigent circumstances,’ even when ‘the legal 

rights at issue are indisputably clear,’” South Bay, 140 S.Ct., at 1613, 

courts must be willing to impose some limitation on the exercise of the 

state police power when fundamental civil liberties are being trampled 

upon.   

 This view was stated eloquently in the recent decision of Butler, et 

al. v. Thomas W. Wolf, et al., No. 2:20-cv-677 (W.D. Pa. Sept. 14, 2020), 

issued by Judge William Stickman, IV: 

 

“While respecting the immediate role of the political branches 

to address emergent situations, the judiciary cannot be overly 

deferential to their decisions.  To do so risks subordinating the 

guarantees of the Constitution, guarantees which are the 

patrimony of every citizen, to the immediate need for an 

expedient solution.  This is especially the case where, as here, 

the measures directly impacting citizens are taken outside the 

normal legislative or administrative process by [the executive 

branch] alone…[T]he response to a pandemic (or any 

emergency) cannot be permitted to undermine our system of 

constitutional liberties or the system of checks and balances 

protecting those liberties….” *20-21 
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V. Conclusion 

 

 Six months into this public health “emergency2,” there remains no 

end in sight to oversight and regulation of the right of assembly in 

Michigan.  Under EO 2020-183, one of Governor Whitmer’s latest 

executive orders, permissible indoor gatherings at most non-residential 

indoor venues are increased from a maximum of 10 people to fewer than 

20 people per 1,000 square feet.  Large indoor performance venues and 

stadiums may host no more than 500 people, whereas large outdoor 

venues, so long as they maintain fewer than 30 people per 1,000 square 

feet or 30% seating capacity, may allow up to 1,000 people to gather. Will 

the courts provide any check or balance to the enormous power over our 

lives being exercised by Governors across the United States?  

 At the end of the day, perhaps this exercise of power will turn out 

to have been reasonable under the circumstances.  But, until the courts 

force the Governors to put their cards on the table, to reveal the raw data 

that shows, for example, that a gathering of more than 1000 people in a 

large outdoor venue is “dangerous” and should be prohibited to prevent 

the spread of Covid-19, the People can’t be sure that the sacrifice of our 

civil liberties was warranted.  Unless the People are permitted to see the 

truth, the whole truth, and nothing but the truth, we risk a loss of faith 

that our government of, by and for the people, paraphrasing Frederick 

Douglas, “is but an empty name, and its freedom a mockery."  

 

                                                           
2 Merriam-Webster online defines emergency as “an unforeseen combination of circumstances or the resulting 
state that calls for immediate action.” (emphasis added) 


