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An Examination of the Most Recent Amendments  

to the Federal Rules of Evidence 

 

Professor James J. Duane* 

 

I.  The Hearsay Exception for Ancient Documents  

A.  Original Language and Advisory Committee Note 

When first enacted, this hearsay exception provided that a hearsay document 

is admissible, regardless of whether its author was still alive and available to testify 

at the time of trial, as long as it satisfied the requirements of the following definition: 

(16) STATEMENTS IN ANCIENT DOCUMENTS. Statements in a document in 

existence 20 years or more whose authenticity is established.  

 

The Advisory Committee gave this original explanation for the exception: 

Exception (16). Authenticating a document as ancient, essentially in the 

pattern of the common law, as provided in Rule 901(b)(8), leaves open 

as a separate question the admissibility of assertive statements 

contained therein as against a hearsay objection. 7 Wigmore § 2145a. 

Wigmore further states that the ancient document technique of 

authentication is universally conceded to apply to all sorts of documents, 

including letters, records, contracts, maps, and certificates, in addition 

to title documents, citing numerous decisions. Id. § 2145. Since most of 

these items are significant evidentially only insofar as they are 

assertive, their admission in evidence must be as a hearsay exception. 

But see 5 id. §1573, p. 429, referring to recitals in ancient deeds as a 

“limited” hearsay exception. The former position is believed to be the 

correct one in reason and authority. As pointed out in McCormick § 298, 

danger of mistake is minimized by authentication requirements, and 

age affords assurance that the writing antedates the present 

controversy. See Dallas County v. Commercial Union Assurance 

Co., 286 F.2d 388 (5th Cir. 1961), upholding admissibility of 58-year-old 

newspaper story. Cf. Morgan, Basic Problems of Evidence 364 (1962), 

but see id. 254. 

 
* Professor, Regent University School of Law. Professor Duane is also a faculty member at 

the National Trial Advocacy College at the University of Virginia School of Law.  



 2 

B. The Most Important Unresolved Controversy about this Rule 

There is a lively controversy as to whether this hearsay exception and its 

rationale apply only to statements made by the document’s author concerning a 

matter within his personal knowledge, or whether they extend to all statements in 

the document, including those made by others who were interviewed by its author.  

The Circuits are divided. Chemehuevi Indian Tribe v. McMahon, 934 F.3d 

1076, 1081 (9th Cir. 2019) (documents admitted as ancient documents “may contain 

multiple levels of hearsay”); Langbord v. U.S. Dept. of Treas., 832 F.3d 170, 189 (3d 

Cir. 2016) (noting that “courts have disagreed about whether the multiple-hearsay 

rule applies to statements made in ancient documents,” but concluding that “the 

rationale justifying the ancient documents exception does not apply to the admission 

of hearsay statements embedded within the documents”).  

One Circuit has recently contradicted itself without even noting that it had 

done so. Parker v. Winwood, 938 F.3d 833, 836–37 (6th Cir. 2019) (even though a book 

may be admissible as an ancient document, statements made by an individual who 

was quoted in the book are not admissible for their truth unless that statement fits 

an independent hearsay exception); Brumley v. Albert E. Brumley & Sons, Inc., 727 

F.3d 574, 579 (6th Cir. 2013) (the law does not require the author of an ancient news 

article to have had personal knowledge, and the exception applies to information 

acquired by the author in interviews with others).  

Academic commentators are likewise divided. The Reporter to the Advisory 

Committee has stated that the ancient documents exception “does not abrogate the 
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rule on multiple hearsay imposed by Rule 805—at least in the view of right-thinking 

courts.” Daniel J. Capra, Electronically Stored Information and the Ancient 

Documents Exception to the Hearsay Rule: Fix It Before People Find Out About It, 17 

Yale J.L. & Tech. 1, 9 n.32 (2015). But Professor Jeffrey Bellin has made an 

impressive argument that the rule’s language, logic, and history support the 

conclusion that the exception extends to the statement of any speaker whose report 

is captured in an ancient document, as long as it appears that the speaker might have 

had personal knowledge of the matter and was not engaging in mere speculation. 30B 

WRIGHT & BELLIN, FEDERAL PRACTICE & PROCEDURE: EVIDENCE § 693 (2017). 

 

C. The 2017 Amendment and the new Advisory Committee Note 

In April 2015, the Advisory Committee on the Federal Rules of Evidence 

decided that the ancient documents exception was “problematic” and was grounded 

on a “false premise.” The Committee decided that these “problems presented by the 

ancient documents exception could not be fixed by tinkering with it,” and 

unanimously adopted a motion to abrogate Rule 803(16) entirely. The Committee 

approved and released for public comment a Committee Note explaining that the 

ancient documents exception never had any substantial justification, as it had been 

“based on the flawed premise that the contents of a document are reliable merely 

because the document is old.” Even when a document is two decades old and located 

in a place where it would naturally be found, the Committee concluded, “it simply 

does not follow that the contents of such a document are truthful.” The Committee 
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also voiced concern that the exception was subject to possible abuse through the 

admission of “unreliable electronic information,” which was viewed as a greater risk 

in light of “the development and growth of electronically stored information.” 

But one year later, after receiving a massive outpouring of public opposition to 

the proposed change, the Committee changed course entirely. It instead drafted and 

approved “an amendment that would allow the use of hearsay in ancient documents 

in all the cases in which they were currently being used, but to eliminate the 

exception going forward in order to prevent the use of Rule 803(16) as a safe harbor 

for unreliable [electronically stored information].” The Committee then took the 

unusual step of approving the change without soliciting any public comment on the 

new version of its proposed amendment. 

The new version of the Rule, which took effect in December 2017, now provides 

instead that the hearsay exception applies to: 

(16) STATEMENTS IN ANCIENT DOCUMENTS. A statement in a document 

that was prepared before January 1, 1998, and whose authenticity is 

established. 

 

The Committee Note to this Amendment offers the following explanation for the new 

rule: 

The ancient documents exception to the rule against hearsay has 

been limited to statements in documents prepared before January 1, 

1998. The Committee has determined that the ancient documents 

exception should be limited due to the risk that it will be used as a 

vehicle to admit vast amounts of unreliable electronically stored 

information (ESI). Given the exponential development and growth of 

electronic information since 1998, the hearsay exception for ancient 

documents has now become a possible open door for large amounts of 

unreliable ESI, as no showing of reliability needs to be made to qualify 

under the exception. 
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The Committee is aware that in certain cases—such as cases 

involving latent diseases and environmental damage—parties must rely 

on hardcopy documents from the past. The ancient documents exception 

remains available for such cases for documents prepared before 1998. 

Going forward, it is anticipated that any need to admit old hardcopy 

documents produced after January 1, 1998 will decrease, because 

reliable ESI is likely to be available and can be offered under a 

reliability-based hearsay exception. Rule 803(6) may be used for many 

of these ESI documents, especially given its flexible standards on which 

witnesses might be qualified to provide an adequate foundation. And 

Rule 807 can be used to admit old documents upon a showing of 

reliability—which will often (though not always) be found by 

circumstances such as that document was prepared with no litigation 

motive in mind, close in time to the relevant events. The limitation of 

the ancient documents exception is not intended to raise an inference 

that 20-year-old documents are, as a class, unreliable, or that they 

should somehow not qualify for admissibility under Rule 807. Finally, 

many old documents can be admitted for the non-hearsay purpose of 

proving notice, or as party-opponent statements. 

 

The limitation of the ancient documents hearsay exception is not 

intended to have any effect on authentication of ancient documents. The 

possibility of authenticating an old document under Rule 901(b)(8)—or 

under any ground available for any other document—remains 

unchanged. 

 

The Committee carefully considered, but ultimately rejected, an 

amendment that would preserve the ancient documents exception for 

hardcopy evidence only. A party will often offer hardcopy that is derived 

from ESI. Moreover, a good deal of old information in hardcopy has been 

digitized or will be so in the future. Thus, the line between ESI and 

hardcopy was determined to be one that could not be drawn usefully. 

 

The Committee understands that the choice of a cut-off date has 

a degree of arbitrariness. But January 1, 1998 is a rational date for 

treating concerns about old and unreliable ESI. And the date is no more 

arbitrary than the 20-year cutoff date in the original rule. See 

Committee Note to Rule 901(b)(8) ("Any time period selected is bound to 

be arbitrary."). 

 

Under the amendment, a document is "prepared" when the 

statement proffered was recorded in that document. For example, if a 

hardcopy document is prepared in 1995, and a party seeks to admit a 
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scanned copy of that document, the date of preparation is 1995 even 

though the scan was made long after that—the subsequent scan does 

not alter the document. The relevant point is the date on which the 

information is recorded, not when the information is prepared for trial. 

However, if the content of the document is itself altered after the cut-off 

date, then the hearsay exception will not apply to statements that were 

added in the alteration. 
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II.  The Rule Governing the Admissibility of “Other Bad Acts” 

 

A.  Original Language and Advisory Committee Note 

The current version of Federal Rule of Evidence 404(b) provides as follows: 

Rule 404. Character Evidence; Crimes, Wrongs, or Other Acts 

(b) Crimes, Wrongs, or Other Acts. 

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is 

not admissible to prove a person’s character in order to show that on a 

particular occasion the person acted in accordance with the character. 

(2) Permitted Uses; Notice in a Criminal Case. This evidence 

may be admissible for another purpose, such as proving motive, 

opportunity, intent, preparation, plan, knowledge, identity, absence of 

mistake, or lack of accident. On request by a defendant in a criminal 

case, the prosecutor must: 

(A) provide reasonable notice of the general nature of any such 

evidence that the prosecutor intends to offer at trial; and 

(B) do so before trial — or during trial if the court, for good cause, 

excuses lack of pretrial notice. 

 

The Advisory Committee gave this explanation for the rule when it was first drafted 

in 1975: 

Subdivision (b) deals with a specialized but important application of the 

general rule excluding circumstantial use of character evidence. 

Consistently with that rule, evidence of other crimes, wrongs, or acts is 

not admissible to prove character as a basis for suggesting the inference 

that conduct on a particular occasion was in conformity with it. 

However, the evidence may be offered for another purpose, such as proof 

of motive, opportunity, and so on, which does not fall within the 

prohibition. In this situation the rule does not require that the evidence 

be excluded. No mechanical solution is offered. The determination must 

be made whether the danger of undue prejudice outweighs the probative 

value of the evidence in view of the availability of other means of proof 

and other factors appropriate for making decisions of this kind under 

Rule 403. Slough and Knightly, Other Vices, Other Crimes, 41 Iowa 

L.Rev. 325 (1956). 
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B. The Most Important Unresolved Controversy about this Rule 

The first and most important sentence of this rule unambiguously commands 

that evidence that a person has committed crimes or other acts on some other occasion 

“is not admissible to prove a person’s character in order to show that on a particular 

occasion the person acted in accordance with the character.” This prohibition has long 

been described by the courts as forbidding evidence of a person’s character to prove 

his “propensity” to engage in certain kinds of activities, with a list of specified 

exceptions. 

For far too long, however, far too many federal courts have interpreted the 

“exceptions” to this rule as no ordinary exceptions, but instead as a category of 

provisions that, taken together, operate to obliterate the rule altogether – as if those 

who wrote the rule intended in the very next sentence to abolish what they had just 

done. These courts have routinely allowed evidence of a defendant’s earlier criminal 

actions and convictions, for example, to show things like his “knowledge” and his 

“intent” in circumstances where such use of the evidence is absolutely 

indistinguishable from the use of forbidden propensity evidence. E.g., United States 

v. McGlothin, 705 F.3d 1254 (10th Cir. 2013) (where defendant denied knowledge of 

the gun in a closet of a residence where he was staying, evidence of his firearms 

convictions was admissible not to show his propensity, but that he knew about the 

gun in the closet and that he knowingly possessed them). This is pure nonsense and 

allows the “exceptions” to swallow the rule entirely. As several other Circuits had 

correctly recognized, the language of this rule makes no sense at all unless the 
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exceptions are narrowly construed to allow evidence of a defendant’s other crimes and 

acts only when the evidence would be offered for some “non-propensity purpose.” 

Several years ago, to its great credit, the Advisory Committee on the Federal 

Rules of Evidence recognized the need to clarify this inconsistency and to salvage the 

rule from complete absurdity.  The Committee drafted and proposed an amendment 

that would change the Notice provision of the Rule to clarify that a prosecutor in a 

criminal case must give the defendant reasonable pretrial notice of any evidence that 

she wishes to use against the accused under one of the exceptions to this rule, and 

must “articulate in the notice the non-propensity purpose for which the prosecutor 

intends to offer the evidence and the reasoning that supports the purpose.” This 

change, if adopted, would have been the single greatest improvement in the federal 

rules in many years. 

Tragically, however, after soliciting public comment on the proposed change 

and further deliberation, the Committee changed its mind and decided not to include 

any requirement that the notice identify “the non-propensity purpose” the prosecutor 

had in mind. In the minutes of the Committee’s April 2018 meeting, it announced 

that it had decided not to make any “substantive amendments to Rule 404(b),” and in 

particular concluded: 

Finally, an attempt to require the court to establish the probative value 

of a bad act by a chain of inferences that did not involve propensity 

would add substantial complexity, while ignoring that in some cases, a 

bad act is legitimately offered for a proper purpose but is nonetheless 

bound up with a propensity inference – an example would be use of the 

well-known “doctrine of chances” to prove the unlikelihood that two 

unusual acts could have both been accidental. 
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As a result, the committee decided instead only to adopt some relatively more 

modest procedural protections with respect to the notice provision in criminal cases. 

 

C.  The 2020 Amendment and the new Advisory Committee Note 

In the amendment that was approved by the Supreme Court of the United 

States on April 27, 2020, and which will take effect in less than two months on 

December 1, 2020 (barring the unlikely event of Congressional action to vitiate the 

amendment), the new rule will provide: 

Rule 404. Character Evidence; Other Crimes, Wrongs, or Acts 

(b) Other Crimes, Wrongs, or Acts. 

(1) Prohibited Uses. Evidence of any other crime, wrong, or act 

is not admissible to prove a person’s character in order to show that on 

a particular occasion the person acted in accordance with the character. 

(2) Permitted Uses. This evidence may be admissible for 

another purpose, such as proving motive, opportunity, intent, 

preparation, plan, knowledge, identity, absence of mistake, or lack of 

accident. 

(3) Notice in a Criminal Case. In a criminal case, the 

prosecutor must: 

(A) provide reasonable notice of any such evidence that the 

prosecutor intends to offer at trial, so that the defendant has a fair 

opportunity to meet it; 

(B) articulate in the notice the permitted purpose for which the 

prosecutor intends to offer the evidence and the reasoning that supports 

the purpose; and 

(C) do so in writing before trial—or in any form during trial if the 

court, for good cause, excuses lack of pretrial notice. 

 

The new Committee Note offers the following explanation concerning the nature of 

the changes and the reasons for those amendments: 
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Committee Note 

 

Rule 404(b) has been amended principally to impose additional 

notice requirements on the prosecution in a criminal case. In addition, 

clarifications have been made to the text and headings.  

 

The notice provision has been changed in a number of respects:  

 

• The prosecution must not only identify the evidence that it 

intends to offer pursuant to the rule but also articulate a non-

propensity purpose for which the evidence is offered and the basis 

for concluding that the evidence is relevant in light of this 

purpose. The earlier requirement that the prosecution provide 

notice of only the “general nature” of the evidence was understood 

by some courts to permit the government to satisfy the notice 

obligation without describing the specific act that the evidence 

would tend to prove, and without explaining the relevance of the 

evidence for a non-propensity purpose. This amendment makes 

clear what notice is required.  

 

• The pretrial notice must be in writing—which requirement is 

satisfied by notice in electronic form. See Rule 101(b)(6). 

Requiring the notice to be in writing provides certainty and 

reduces arguments about whether notice was actually provided.  

 

• Notice must be provided before trial in such time as to allow the 

defendant a fair opportunity to meet the evidence, unless the 

court excuses that requirement upon a showing of good cause. See 

Rules 609(b), 807, and 902(11). Advance notice of Rule 404(b) 

evidence is important so that the parties and the court have 

adequate opportunity to assess the evidence, the purpose for 

which it is offered, and whether the requirements of Rule 403 

have been satisfied—even in cases in which a final determination 

as to the admissibility of the evidence must await trial. When 

notice is provided during trial after a finding of good cause, the 

court may need to consider protective measures to assure that the 

opponent is not prejudiced. See, e.g., United States v. Lopez-

Gutierrez, 83 F.3d 1235 (10th Cir. 1996) (notice given at trial due 

to good cause; the trial court properly made the witness available 

to the defendant before the bad act evidence was introduced); 

United States v. Perez-Tosta, 36 F.3d 1552 (11th Cir. 1994) 

(defendant was granted five days to prepare after notice was 

given, upon good cause, just before voir dire). 
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• The good cause exception applies not only to the timing of the 

notice as a whole but also to the timing of the obligations to 

articulate a non-propensity purpose and the reasoning supporting 

that purpose. A good cause exception for the timing of the 

articulation requirements is necessary because in some cases an 

additional permissible purpose for the evidence may not become 

clear until just before, or even during, trial.  

 

• Finally, the amendment eliminates the requirement that the 

defendant must make a request before notice is provided. That 

requirement is not found in any other notice provision in the 

Federal Rules of Evidence. It has resulted mostly in boilerplate 

demands on the one hand, and a trap for the unwary on the other. 

Moreover, many local rules require the government to provide 

notice of Rule 404(b) material without regard to whether it has 

been requested. And in many cases, notice is provided when the 

government moves in limine for an advance ruling on the 

admissibility of Rule 404(b) evidence. The request requirement 

has thus outlived any usefulness it may once have had.  

 

As to the textual clarifications, the word “other” is restored to the 

location it held before restyling in 2011, to confirm that Rule 404(b) 

applies to crimes, wrongs, and acts “other” than those at issue in the 

case; and the headings are changed accordingly. No substantive change 

is intended.  


