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 UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF OLD YORK 

 

 

ROSS GELLER, DR. RICHARD BURKE, LISA 

KUDROW, AND PHOEBE BUFFAY, 
 

Plaintiffs, 

 

 

v.   

 

 

CENTRAL PERK TOWNSHIP, 

 

Defendant. 

Civ. Action No. 16-cv-347 

MEMORANDUM OPINION AND ORDER 

Tieszen, A., District Judge 
 

Ross Geller, Dr. Richard Burke, Lisa Kudrow, and Phoebe Buffay, (collectively, Plaintiffs) are 

residents of Central Perk Township, Old York.  They initiated this action under 42 U.S.C. § 1983, seeking 

a permanent injunction against the Central Perk Town Council’s practice of prayer before its monthly 

meetings.  Plaintiffs allege that the prayers violate the Establishment Clause of the First Amendment to the 

United States Constitution.  Parties have completed discovery and the case is before the Court on 

Defendant’s motion for summary judgment and Plaintiffs’ cross-motions for summary judgment.  For the 

reasons that follow, the Plaintiffs’ motions are granted, and the Defendant’s motion is denied. 

Facts 

The facts are not in dispute.  Central Perk Township is a rural area in Old York with a population 

of 12,645.  The Town is governed by a Town Council (Council), which consists of seven members, who 

are elected biennially.  The Council holds monthly meetings to address issues of local concern.  At the 

time these actions arose, the Council Members were Joey Tribbiani (Tribbiani), Rachel Green (Green), 

Monica Geller-Bing (Geller-Bing), Chandler Bing (Bing), Gunther Geffroy (Geffroy), Janice Hosenstein 

(Hosenstein), and Carol Willick (Willick). Tribbiani was Chairman of the Town Council. 
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 In September 2014, following the Supreme Court’s decision in Town of Greece v. Galloway, 134 

S. Ct. 1811 (2014), the Board adopted a policy to allow prayer invocations before the commencement of 

business at each meeting.  The policy contains the following preamble: 

Whereas the Supreme Court of the United States has held that legislative prayer for 

municipal legislative bodies is constitutional; Whereas the Central Perk Town Council 

agrees that invoking divine guidance for its proceedings would be helpful and beneficial 

to Council members, all of whom seek to make decisions that are in the best interest of 

the Town of Central Perk; and, Whereas praying before Town Council meetings is for the 

primary benefit of the Town Council Members, the following policy is adopted. 

The policy provides that Council members will be randomly selected to give the invocation or 

prayer.  When selected, Council members may either offer the prayer or invocation personally or select a 

minister from the community to offer the invocation in his or her stead.  Alternatively, Council members 

may choose to omit any invocation.  The policy provides further that if the Council member selects a 

minister from the community to give the invocation, the Council member may not review or otherwise 

provide input into the minister’s choice of invocation.  Council members who choose to omit the 

invocation proceed directly to Pledge of Allegiance, which has been recited at every Council meeting for 

the past sixty-two years.  Whether there is an invocation and the Pledge of Allegiance, or just the Pledge, 

the Council Member who opens the meeting requests citizens present to stand for both. 

The record indicates that the policy was implemented as follows: Council member names, apart 

from Council member Geffroy, who asked that he never be selected, were written on slips of paper and 

placed into an envelope.  At each meeting, Chairman Tribbiani picked a name out of the 

envelope. Whoever was selected was then permitted to give the invocation and lead the Pledge of 

Allegiance at the following month’s meeting. If the selected Council member elected to choose a clergy 

member to give the invocation in his stead, the council member led the audience in the Pledge and then 

introduced the clergy member who gave the invocation. From October 2014 through July 2016, when the 

first lawsuit was filed by Plaintiff Geller, two Council members, Green and Willick chose to give 

invocations themselves.  

Council members Bing and Geller-Bing are members of the Church of Jesus Christ of Latter Day 

Saints. Bing’s name was drawn four times, and Geller-Bing’s name was drawn five times.  Each time they 
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picked their Branch President, David Minsk, to deliver the invocation. On one occasion he prayed the 

following prayer: “Heavenly Father, we thank thee for this day and all our many blessings. Thou art our 

sole provider, and we praise Thy power and mercy. Bless that we can remember Thy teachings and apply 

them in our daily lives. We thank Thee for Thy presence and guidance in this session. In the name of 

Jesus Christ, amen.” On five occasions that President Minsk was brought in to pray, he prayed the 

following: “Heavenly Father, we pray for the literal gathering of Israel and restoration of the ten tribes. 

We pray that New Jerusalem will be built here and that all will submit to Christ’s reign.” The other three 

times President Minsk prayed, he asked that none in attendance would reject Jesus Christ or commit 

grievous sins against the Heavenly Father, so that none would be sent to the Telestial Kingdom, away 

from the fullness of God’s light. 

Council member Willick, a member of the Muslim faith, was drawn three times. All three times 

she prayed the following “As salamu aleiykum wa rahmatullahi wa barakatuh,” which translates “Peace 

and mercy and blessings of Allah be upon you.” 

Council member Green is a member of the Baha’i faith whose name was drawn four times to give 

the invocation.  Twice, she declined.  On the other two occasions, she prayed to Buddha, acknowledging 

his infinite wisdom and asking that the Council meeting would be conducted in harmony and peace.   

Council members Hosenstein and Tribbiani belong to New Life Community Chapel (New Life), 

an evangelical Christian church with a membership of 2,100 parishioners and four full-time clergy on 

staff located in Bronxtown.  Chairman Hosenstein’s name was drawn two times, and Tribbiani’s name 

was also drawn twice.  All four times Hosenstein’s and Tribbiani’s names were drawn, they asked New 

Life pastors to give the invocation. The pastors prayed explicitly Christian prayers ending with the phrase, 

“in the name of our Lord and Savior, Jesus Christ.”  Although the New Life pastors’ prayers typically 

asked for divine guidance for the Council members, their prayers sometimes incorporated divergent 

themes, including requests for salvation for all those “who do not yet know Jesus,” for “blinders to be 

removed from the eyes of those who deny God,” and for “every Central Perk citizen’s knee to bend 

before King Jesus.”  All four invocations thus extolled Christianity as the one true religion. 
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In addition to holding her position as a Council member, Green is a teacher at Central Perk High 

School.  She teaches American history classes and a seminar in American Government for high school 

seniors.  The class is not required but is very popular because Green is known as an excellent, though 

rigorous, teacher.  In addition to required papers and tests, Green encourages her students to become 

engaged in the political process as much as possible.  If there is an election campaign underway, whether 

local, state, or federal, Green’s students are awarded five extra credit points to their final test grade for 

volunteering for the political candidate of their choice for a minimum of fifteen hours.  If no election 

campaign is ongoing, students may earn five extra credit points by writing a three-page letter to their 

federal or state elected representative setting forth the student’s position on a current political issue. 

After she was elected to the Council in November 2014, Green requested the Council to permit 

her American Government students to make brief presentations at Council meetings.  She argued, and the 

Council unanimously agreed, that encouraging civic engagement in the community’s youth is a 

worthwhile endeavor.  The Council adopted a policy that at each monthly Council meeting, three of 

Green’s students could make five-minute presentations endorsing or opposing measures currently under 

consideration by the Council.  Green’s students were not required to make such presentations, but those 

who volunteered to do so were awarded five extra credit points to their class participation grade, which 

constituted ten percent of their final grade in the class. 

In 2013-2014 academic year, the average final grade in Green’s American Government class was 

89, a B+ according to the school’s grade scale.  In the 2014-2015 academic year, the average final grade 

was 90, A-. Twelve students in Green’s class earned the five extra credit points from participation in 

Council meetings held from December 2014 through May 2015.   One student raised her letter grade from 

a B- to a B. Another student raised his grade from a B+ to an A-. The other ten students’ participation in 

the Council meetings had no impact on their final letter grade in the class. 

During the 2015-2016 academic year, four of the thirteen students from Green’s class who chose 

to make presentations to the Council were the sons or daughters of individual Plaintiffs.  At the October 

6, 2015 Council meeting, Ben Geller, son of Plaintiff Ross Geller, made a presentation to the Council on 

a proposal to construct a statue of Woodrow Wilson in the Town’s main park.   Green’s name had been 
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drawn to give the invocation on October 6; at that meeting, Green prayed to Buddha and acknowledge his 

“infinite wisdom.”  Plaintiff Geller, another member of New Life, attended the October 6 Council 

meeting and became upset that his daughter’s teacher prayed to “a fake God, and made a mockery of the 

purpose of legislative prayer.”   

The other three Plaintiffs, Dr. Burke, Lisa Kudrow, and Phoebe Buffay (hereinafter “atheist 

plaintiffs”), are atheists and all members of the Central Perk Freethinkers Society.  Dr. Burke’s son, 

Timothy, made a presentation to the Council on November 4, 2015 on the Town’s proposal to mandate 

more stringent recycling efforts than the state government currently required.  At that meeting, President 

Minsk gave the invocation and prayed that none in attendance would reject the Heavenly Father.  

Buffay’s daughter, Leslie, made a presentation at the February 5, 2016 Council meeting regarding 

humane control of the Town’s excess population of Canada Geese.  On that date, President Minsk also 

prayed and asked for the restoration of New Jerusalem. 

Kudrow’s son, Frank Jr., gave a presentation at the May 8, 2016 Council meeting on a proposal to 

celebrate Central Perk Township’s bicentennial on June 13, 2016, and, specifically, whether the 

commemorative parade should include the Central Perk chapter of GLBTQ Legal Advocates and 

Defenders (GLAD).  A New Life pastor gave the invocation at the May 8 meeting. 

On July 2, 2016, Geller filed a complaint alleging that Green’s invocation violated the 

Establishment Clause as a coercive endorsement of religion.  He alleged that his son, Ben, felt forced to 

pray to a Baha’i divinity against his conscience. Geller alleged further that Green’s role as a teacher in 

Central Perk’s public high school required her to abstain from either coercing students in her American 

Government class to attend Council meetings, or offering an invocation that publicly endorsed the Baha’i 

religion.    

Burke, Kudrow, and Buffay (“Atheist Plaintiffs”) filed a separate lawsuit on August 30, 2016, 

alleging that the Council’s legislative prayer policy violated the Establishment Clause because Council 

Members’ practice of giving the invocations themselves or selecting their own personal clergy to give the 

invocations constituted “official sanction” of the religious views expressed in the invocations. Atheist 
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Plaintiffs alleged further that the Council members’ exclusive control over the invocations resulted in 

discrimination against non-theistic faiths.  

Atheist Plaintiffs also alleged that the prayers were unconstitutionally coercive of citizens in 

attendance at the meetings because many of the prayers given were either proselytizing or denigrating to 

other faiths and to non-faith.  Finally, Atheist Plaintiffs alleged that the legislative prayers 

unconstitutionally coerced their children into religious activity because Green required their attendance as 

part of her American Government class curriculum. 

All Plaintiffs sought injunctive and declaratory relief on their respective claims.  Given the 

common nucleus of facts and the overlapping legal issues, all Plaintiffs consented to this Court’s 

consolidation of their respective claims for oral argument on the parties’ cross-motions for summary 

judgment. 

Discussion 
 

In both Marsh v. Chambers, 463 U.S. 783 (1983), and Town of Greece v. Galloway, 134 S. Ct. 

1811 (2014), the Supreme Court upheld the constitutionality of prayer in both state and federal 

legislatures.  As is true in other Establishment Clause contexts, however, the constitutionality of legislative 

prayer remains a “fact-sensitive” inquiry that considers “both the setting in which the prayer arises and the 

audience to whom it is directed.”  Galloway, 134 S. Ct. at 1825.  Contrary to Central Perk Township’s 

argument, neither Marsh nor Galloway supports the conclusion that the Town’s legislative prayer policy 

and practices are constitutional. 

The Town’s Policy and Practices Fall Outside the Permissible Parameters for Legislative Prayer 

Established in Galloway. 

The Council’s policy permitting prayer or invocations before Council meetings is constitutionally 

infirm.  It may be true that legislative prayer primarily benefits the members of the deliberative body.  See 

Galloway, 134 S. Ct. at 1825.  That fact, however, does not confer carte blanche on members of the 

deliberative body to deliver invocations any way they like.  Governmental representatives “should stay out 

of the business of writing or sanctioning official prayers.”  Engel v. Vitale, 370 U.S. 421, 435 (1962). 

Because the proximity of prayer to official government business can create an environment that depicts a 
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government appearing to prefer one religion over another, there are restrictions placed on legislative prayer 

to dispel that risk. These restrictions arose in efforts to adhere to the clearest command of the Establishment 

Clause, that one religion cannot be officially preferred over another. 

Unlike the legislative prayers in Marsh and Galloway, the Council members retained exclusive 

control over the content of the invocations given at meetings. While neither the Supreme Court nor this 

Court has specifically addressed the constitutionality of legislator-led prayer, the extent of the government’s 

role in the invocations has also been a significant factor. Here, the Council members had a central role in 

the prayer practice. Council members selected and delivered prayers before meetings, thereby endorsing 

theistic (and predominantly Mormon) religions while in their official roles as representatives of Central 

Perk’s citizens.  Citizens who did not share the Council members’ theistic views could easily feel 

marginalized, believing that a refusal to stand for the invocation would set them apart.  These are not 

randomly selected clergy deliver invocations, as was true in Galloway.  

The Town’s argument that the policy permitted Council members to select ministers from the 

community does not save the policy.  The Council members did not randomly select clergy members from 

the community. They exclusively either gave the prayers themselves or selected clergy only from their own 

houses of worship.  Such consistently discriminatory selection practices convey a message of endorsement 

to the citizens and support the conclusion that Council members exercise complete control over the content 

of the prayers. 

In granting Council members the ability to exclusively select their own personal clergy, effectively 

excluding all other clergy from the community, the policy essentially negated its provision that Council 

members may not dictate to clergy the contents of their prayers.  The Council members who chose their 

own clergy knew with reasonable certainty that those clergy would give an invocation that promoted the 

Council member’s religious views. When members were repeatedly drawn, they invited clergy back after 

hearing some give seemingly inflammatory prayers. Selection of the invocation giver was de facto selection 

of the prayer.  Giving the same invocation thus became an “embedded legislative custom” that may deter 

citizens of non-theistic faiths from running for office.  Lund v. Rowan County, 837 F.3d 407, 436 (4th Cir. 
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2016) (Wilkinson, J., dissenting).  The individual prayers of the Council members point ineluctably to the 

conclusion that the Central Perk government prefers theistic religions. 

That the prayers of other Council members were not exclusively Mormon also does not save the 

policy.  Councilwoman Willick is a member of the Muslim faith. Councilwoman Green’s invocations 

reflected her Baha’i faith.  Council members Hosenstein and Tribbiani invited pastors from their 

evangelical Christian church. All the prayers given, however, were theistic.  Not once did a Central Perk 

Council member think to invite clergy from outside his or her own faith.  No Council member seems to 

have reflected upon the effect uniformly theistic prayers would have on citizens who do not believe in a 

deity. The Central Perk Town Council’s prayer practice falls outside of the historical tradition of 

permissible legislative prayer. 

The Council’s Legislative Prayer Practices Are Unconstitutionally Coercive. 

Not only does the Town’s prayer policy fall outside the boundaries established in Marsh and 

Galloway, some of the prayers also were unconstitutionally coercive.  There is no dispute that whenever 

the Council members prayed, they asked the audience to stand for the Pledge and invocation.  It is perhaps 

a close call whether asking the audience to stand equates to directing the citizens to pray.  Just as no one 

apparently was directed to recite the Pledge, no one was directed to bow his or her head, or close his or her 

eyes.   

This Court need not resolve that question, however, because it finds that too many of the prayers 

given were proselytizing or denigrated the faith of others.  Galloway gave clear guidance that legislative 

prayer become coercive when legislators direct the public to participate in the prayers, the prayers reflect a 

pattern of proselytization, or the prayers denigrate other faiths.  134 S. Ct. at 1821-24, 1826.  There were 

several elements of coercion here.  Specifically, some of the prayers offered by President Minsk were both 

proselytizing and denigrating of non-Mormon faiths. Asking that “all submit to Christ's reign” and that 

none commit grievous sins so as not “to be sent to the Telestial Kingdom” explicitly calls for salvation for 

those in attendance and is a blatant attempt at conversion.  
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Similarly, some of the New Life Pastor's prayers strayed from the permissible bounds of legislative 

prayer. Praying for “salvation” for all those “who do not yet know Jesus” is an attempt to 

proselytize.  Beseeching divine assistance with removing “blinders from the eyes of those who deny God,” 

and with bending the knees of every Central Perk citizen “before King Jesus,” denigrate those of non-

Christian faiths and clearly asserts Christian supremacy.  Although some of the New Life Pastor's prayers 

simply asked for divine guidance, the superiority of the Christian faith was a theme in all the invocations 

delivered on behalf of Councilmembers Hosenstein and Tribbiani.  Public pronouncements of religious 

superiority by the Council members’ clergy are wholly inappropriate in the context of a Council meeting 

where citizens should enjoy the utmost confidence that their religious beliefs (or lack thereof) will not affect 

their standing before their political leaders. 

The Council’s legislative prayers also are unconstitutionally coercive because they exposed 

Plaintiffs’ school-age children to religious dogma endorsed not only by Council members but also by their 

teacher.  High school seniors Ben Geller, Timothy Burke, Leslie Buffay, and Frank Kudrow were induced 

by their teacher, Green, to make a presentation to the Council for academic credit.  This case therefore 

requires examination of the Supreme Court’s cases addressing coerced religious exercise in public schools.   

The Supreme Court’s school prayer cases teach that a low bar for coercion exists where public-

school students are exposed to religious expression.  “There are heightened concerns with protecting 

freedom of conscience from subtle coercive pressure in the elementary and secondary public schools.”  Lee 

v. Weisman, 505 U.S. 577, 592 (1992).  In the seminal case Engel v. Vitale, 370 U.S. 421 (1962), the Court 

struck down a regulation requiring public school officials to recite the following prayer at the start of each 

day: “Almighty God, we acknowledge our dependence upon Thee, and we beg Thy blessings upon us, our 

parents, our teachers and our Country.”  Id. at 422.  The Court rejected the argument that the prayer was 

not coercive because the prayer was non-denominational, and students could leave the classroom or remain 

silent during the prayer.  Id. 

Thirty years later, the Supreme Court extended Vitale’s ban on prayer during the school day to 

prayers at graduation ceremonies occurring after school hours.  In Lee v. Weisman, the Court held 

unconstitutional a policy allowing school principals to invite clergy to give nonsectarian invocations and 
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benedictions at middle school and high school graduations.  Even though students who objected to the 

religious exercise were free to not attend their graduation, the Court ruled that student attendance and 

participation in the state-sponsored religious activity was coerced. The Court found it “undeniable” that the 

state’s supervision and control of the graduation placed “public pressure, as well as peer pressure, on 

attending students to stand as a group or, at least, maintain respectful silence during the invocation and 

benediction.”  Id. 

The Town’s argument that Plaintiffs’ children were in no way compelled to attend the meeting 

downplays the critical fact that students who presented at Council meetings earned academic credit.  The 

academic incentive that this created constituted even greater coercive pressure to attend than there was at 

the high school graduation in Lee and the morning prayers in Engel.  Passing up the opportunity to present 

at Council meetings meant forfeiting a means of improving the student’s grade in Green’s class.  No such 

forfeiture resulted from the non-attendance options available in Engel and Lee. 

Moreover, Green was present at the Council meetings in both her capacity as Council member and 

as the students’ teacher.  Her obligation to avoid violation of the Establishment Clause was not diminished 

because the setting changed from a public high school to the Council meeting room.  Just as Green would 

violate the Establishment Clause by leading her students in prayer on a field trip to Washington, D.C., she 

cannot open the Council meeting with an invocation when her students were present to receive extra credit 

in her class. See, e.g., Borden v. School District of Township of East Brunswick, 523 F.3d 153, 176, 179 (3d 

Cir. 2008) (football coach who participated in pre-game locker room prayers before football games 

unconstitutionally endorsed religion). 

Conclusion 

For the foregoing reasons, Plaintiffs’ Motions for Summary Judgment are hereby GRANTED, 

and Defendant’s Motion for Summary Judgment is DENIED.    
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF OLD YORK 

 

 

ROSS GELLER, DR. RICHARD BURKE, LISA 

KUDROW, AND PHOEBE BUFFAY, 

 

Plaintiffs, 

 

v.  

 

 

CENTRAL PERK TOWNSHIP, 

 

Defendant. 

Civ. Action No. 16-cv-347 

 

JUDGMENT IN A CIVIL ACTION 

The Court grants Plaintiffs’ Motions for Summary Judgment.  Judgment is hereby entered 

for the Plaintiffs, and Defendant is permanently enjoined from continuing its current policy 

permitting legislative prayer before Central Perk Town Council meetings.  

Date: February 17, 2017 

CLERK OF COURT 

/s/ Alexander Angle   

Deputy Clerk 
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UNITED STATES COURT OF APPEALS FOR  

THE THIRTEENTH CIRCUIT 

 

 

CENTRAL PERK TOWNSHIP, 

 

Defendant-Appellant, 

 

 

v.  

 

 
ROSS GELLER, DR. RICHARD BURKE, LISA 

KUDROW, AND PHOEBE BUFFAY, 

 

Plaintiffs-Appellees. 

 

No. 17- 143 

 

Before: Jason Montgomery, Courtney Knox, and Erin McDaniel, Circuit Judges. 

  

Opinion by Erin McDaniel, Circuit Judge: 

OPINION 

Central Perk Township appeals from the district court’s judgment granting a permanent injunction to 

Plaintiffs on their claim that the Town Council’s legislative prayer policy and practices violate the 

Establishment Clause.  The district court held that the Town legislative prayer policy, as implemented, 1) 

fell outside the boundaries of permissible legislative prayer established in governing Supreme Court 

precedents, and 2) was unconstitutionally coercive as to both adults and children in attendance at the 

Council meetings where legislative prayer was offered.  We reverse and hold that neither the Supreme 

Court’s legislative prayer cases nor its school prayer cases support the district court’s conclusions. We 

adopt the district court’s statement of facts in its entirety. 

I. The Supreme Court’s Legislative Prayer Cases 

Our first task is to compare the Town’s legislative prayer practices with those approved in Marsh 

v. Chambers, 463 U.S. 783 (1983) and Town of Greece v. Galloway, 134 S. Ct. 1811 (2014).  Marsh 

involved the question of “whether the Nebraska Legislature’s practice of opening each legislative day 
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with a prayer by a chaplain paid by the State violates the Establishment Clause of the First Amendment.”  

463 U.S. at 784.  In its analysis, the Supreme Court discussed in detail the historical pedigree of 

legislative prayer.  “The opening of sessions of legislative and other deliberative public bodies with 

prayer is deeply embedded in the history and tradition of this country.” Id. at 786.  The Court recognized 

that “the Continental Congress, beginning in 1774, adopted the traditional procedure of opening its 

sessions with a prayer offered by a paid chaplain.”  Id. at 787.  The United States Congress elected 

chaplains and authorized the payment of their salaries within months of the ratification of the 

Constitution.  “Clearly the men who wrote the First Amendment Religion Clauses did not view paid 

legislative chaplains and opening prayers as a violation of that Amendment, for the practice of opening 

sessions with prayer has continued without interruption ever since that early session of Congress.”  Id. at 

788.  Most state legislatures also have opened with prayer since the time they were created. 

After holding that legislative prayer in general is not unconstitutional, the Court upheld the 

specific practices of the Nebraska legislature.  The fact that one chaplain served for a long time did not, 

by itself, create an Establishment Clause problem; the U.S. Senate had only two different chaplains from 

1949 to 1981.  Nebraska’s chaplain was “reappointed because his performance and personal qualities 

were acceptable to the body appointing him,” Id. at 793, rather than out of a desire to advance the beliefs 

of a particular denomination.  

More recently, the Supreme Court upheld a Town’s legislative prayer policy even when children 

were present at town council meetings.  In Town of Greece v. Galloway, a town selected clergy from local 

congregations to give the opening prayer at its monthly board meetings, where adults and children were 

present.  134 S. Ct. at 1816, 1831.  The clergy were free to compose their own prayers.  Id. at 1816.  

Nearly all the prayer-givers were Christian.  Id.  A typical invocation “asked the divinity to abide at the 

meeting and bestow blessings on the community.”  Id.  Before giving the invocations, clergy would 

sometimes ask those in attendance to stand and bow their heads.  Id. at 1818.  Objecting individuals sued, 

alleging a violation of the Establishment Clause, and claiming that the prayers should be “inclusive and 

ecumenical,” and should refer only to a “generic God.”  Id. at 1817. 
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Writing for the plurality, Justice Kennedy reiterated that “legislative prayer, while religious in 

nature, has long been understood as compatible with the Establishment Clause.”  Galloway, 134 S. Ct. at 

1818.  Importantly, the Court observed that while “Marsh is sometimes described as ‘carving out an 

exception’ to the Court’s Establishment Clause jurisprudence,” that case “must not be understood as 

permitting a practice that would amount to a constitutional violation if not for its historical foundation.”  

Id. at 1818, 1819.   

Because “history supported the conclusion that legislative invocations are compatible with the 

Establishment Clause,” the Supreme Court upheld the town’s legislative prayer practice.  Id. at 1815, 

1818.  The Court did not limit its holding to sectarian prayer: “An insistence on nonsectarian or 

ecumenical prayer as a single, fixed standard is not consistent with the tradition of legislative prayer 

outlined in the Court’s cases.”  Id. at 1820.   

II. Central Perk’s Legislative Prayer Policy Practice 

  A.         Galloway Properly Understood  

Contrary to the district court’s interpretation, Galloway represented a major doctrinal shift in the 

Supreme Court’s approach to Establishment Clause cases because it repudiated the argument that the 

endorsement test had any bearing on the constitutionality of legislative prayer.  See Smith v. Jefferson Cty. 

Bd. of Sch. Comm’rs, 788 F.3d 580, 602 (6th Cir. 2015) (Batchelder, J., concurring) (opining that 

Galloway was “a sea change in constitutional law”).  “Any test the Court adopts must acknowledge a 

practice that was accepted by the Framers[.] The Establishment Clause must be interpreted by reference to 

historical practices and understandings.”  134 S. Ct. at 1819.  “The line we must draw between the 

permissible and the impermissible is one which accords with history and faithfully reflects the 

understanding of the Founding Fathers.” Id. (quoting Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 

203, 294 (1963) (Brennan, J., concurring)).  Under this approach, “if there is any inconsistency between” 

a judicial test “and the historic practice,” it is the “validity of the test” that is “called into question,” not 

the historic practice.”  Galloway, 134 S. Ct. at 1834 (Alito, J., concurring). 
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In this case, the fact that the town’s legislative prayer practices may have conferred governmental 

endorsement of theistic religions has no bearing on the constitutionality of the prayer policy.  

Endorsement, or lack thereof, of a religious belief is not the test for evaluating the constitutionality of 

legislative prayer.  

The “complete control” given to Council members over the invocations is similarly irrelevant.  Even 

if that were not true, the control exercised by Council members over the invocations is not qualitatively 

different than paying the same Presbyterian chaplain to give invocations over the course of sixteen years, 

as in Marsh.  “He who pays the piper calls the tune,” and it cannot seriously be argued that the legislature 

in Marsh lacked ultimate control over the invocations, even though they did not dictate specific prayers. 

The beneficiaries of legislative prayer are the legislative bodies and their members.  The invocations are 

for the benefit of the Council members and therefore constitute government speech.  Turner v. City Council 

of Fredericksburg, 534 F.3d 352, 354 (4th Cir. 2008).  Because the invocations are government speech, the 

government may select their content, subject only to the limitations set forth in Galloway.  Mandated non-

endorsement of theistic belief is not one of those limitations. 

The Council’s legislative prayer practices do not transgress any other Galloway limitations.  The 

Court identified factors which may, if present at legislative prayers, indicate impermissible governmental 

coercion of religious activity.  Such coercion could be manifested if “legislators direct the public to 

participate in the prayers; if the prayers reflect a pattern of proselytization; or they denigrate other faiths.”  

134 S. Ct. at 1821-24, 1826.  

 B.         Coercion Analysis – All Citizens  

The word “direct” may be somewhat ambiguous, but we do not think it encompasses a mere 

invitation to stand for the invocation and Pledge.  Nothing in the record suggests that citizens were not 

free to arrive at the meeting after the invocation and Pledge.  There is no evidence that anyone was forced 

to stand or even remain in the room.  There is no evidence that any citizen’s refusal to stand was met with 

opprobrium or consequences of any kind.  The Council’s invitation to stand does not equate to coerced 

participation in prayer.  
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We similarly hold that the invocations at the Council’s meetings did not reflect a pattern of 

proselytization, nor did they denigrate other faiths.  Religious belief is typically a matter of the deepest 

personal conviction, arising from each person’s effort to “define one’s own concept of existence, of 

meaning, of the universe, and of the mystery of human life.”  Planned Parenthood of Southeastern Pa. v. 

Casey, 505 U. S. 833, 851 (1992).  Many devout adherents believe that their religious convictions are 

truth, and that, therefore, other religious beliefs are false.  The First Amendment protects the right of both 

pastors and government officials to make such truth claims.  

Admittedly, there may be a thin line between strongly espousing religious beliefs and 

proselytizing or denigrating other faiths.  The First Amendment requires us, however, to err on the side of 

protecting the expression of religious truth claims.  Although the invocations by representatives of the 

Church of Latter Day Saints and New Life Church may have bordered on proselytizing, the Council’s 

prayer policy and practice was clearly ecumenical and inclusive.  The Council’s policy was facially 

nondiscriminatory, permitting all Council members to offer an invocation if they so choose.  There is no 

evidence that the Muslim and Baha’i invocations were not as welcomed as the Christian or Mormon 

prayers.  On these facts, we cannot conclude there was a pattern of proselytizing. 

The line between asserting the veracity of one’s own religious beliefs and denigrating other faiths 

may be blurry.  But the term “denigration” entails actual statements which defame, disparage, or belittle.  

None of the invocations given at the Council’s meetings sink to that level.  No disparaging statements 

were made about other faiths or belief systems.  The prayer that all would “submit to Christ’s reign,” 

while perhaps offensive to some, does not “denigrate” other faiths.  Such prayers do not denigrate other 

faiths any more than the conviction that the English bulldog is the “best” dog denigrates beagles and fox 

terriers. 

The Council’s nondiscriminatory legislative prayer policy welcomes invocations from Council 

members of any or no faith.  Neither the policy nor the actual invocations coerced any adult present to 

participate in religious activity.  
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C.        Coercion Analysis – High School Student Presenters 

The lower court invoked school prayer case law because Plaintiffs’ high school senior children 

made presentations at the Council meetings at the invitation of Green, their American Government 

teacher and Council member.  Guided by Supreme Court precedents holding that the bar for coercion is 

substantially lower when school children are subjected to a school official’s religious expression, see, 

e.g., Lee v. Weisman, 505 U.S. 577, 592 (1992), the district court ruled that Plaintiff’s children effectively 

were coerced into religious activity.  

We do not consider the facts of this case substantially different from Galloway to justify 

substituting school prayer jurisprudence for legislative prayer precedents.  In Galloway, the Greece town 

council meetings were not adult-only events.  The plaintiffs in that case alleged in their complaint that the 

town board prayers “have a coercive effect on children present at Town Board meetings.”  Galloway v. 

Town of Greece, 732 F. Supp. 2d 195, 209 (W.D.N.Y. 2010).  On appeal, the Second Circuit noted that 

“at times, children are among the residents attending town meetings; members of Boy Scout troops and 

other student groups have led the Pledge of Allegiance, and high school students may fulfill a state-

mandated civics requirement necessary for graduation by going to Board meetings.” Galloway v. Town of 

Greece, 681 F.3d 20, 23 (2d Cir. 2012).  The Supreme Court itself noted the presence of students at town 

council meetings:   

In the town of Greece, the prayer is delivered during the ceremonial portion of the town’s 

meeting. Board members are not engaged in policymaking at this time, but in more general 

functions, such as swearing in new police officers, inducting high school athletes into the town 

hall of fame, and presenting proclamations to volunteers, civic groups, and senior citizens. 

134 S. Ct. at 1827.   

If the presence of children at the town board meetings in Galloway did not affect the outcome, we 

do not see why it should do so here.  The “children” presenting at the Council were nearly adults. High 

school seniors should “be able to tolerate and perhaps appreciate a ceremonial prayer delivered by a 

person of a different faith” in a setting where invocations are routinely given.  Id. at 1823 (plurality). 

Green’s dual status as teacher and Councilwoman does not alter the analysis, and we hold that the district 



19 
 

court erred in relying on the Supreme Court’s school prayer cases.  To hold otherwise would carve out an 

arbitrary exception with no basis in the history of legislative prayer.  

Conclusion 

The decision of the district court is hereby REVERSED.  Defendant’s Motion for Summary 

Judgment is hereby GRANTED, and Plaintiffs’ Complaints are hereby DISMISSED with prejudice. 

Dated:  January 21, 2018  



20 
 

 

 

THE SUPREME COURT  

OF THE UNITED STATES 

OCTOBER TERM 2018 

 

 

ROSS GELLER, DR. RICHARD BURKE, LISA 

KUDROW, AND PHOEBE BUFFAY, 

 

Petitioners, 

 

 

v.  

 

 

CENTRAL PERK TOWNSHIP, 

 

Respondent. 

 

            No. 18-1308 

 

Order 

The petition for a Writ of Certiorari to the United States Court of Appeals for the Thirteenth Circuit 

is hereby granted.   

IT IS ORDERED that the above captioned cause be set down for argument in the October Term of 

2018, with argument limited to the following issues: 

1. Are the Central Perk Town Council’s legislative prayer policy and practices constitutional when the 

Town Council Members either deliver the invocations themselves or select their own personal clergy to 

do so, and the invocations have been theologically varied but exclusively theistic? 

2. Are the Central Perk Town Council’s prayer policy and practices unconstitutionally coercive of 

a) All citizens in attendance when several invocations included language implying the supremacy of 

sectarian dogma, or  

b) High school students who were awarded academic credit for presenting at meetings where their 

teacher also was a Council member who gave an invocation? 

Dated:  August 1, 2018 


