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I would like to offer several points in response to Margaret Stock’s 

presentation. First, she described how the Declaration of Independence 

criticized King George for limiting immigration.1 On one hand, that is 

correct, but on the other hand, the Founders were not open-borders 

advocates.2 Their chief objection to King George was that he was not 

allowing immigration to proceed in accordance with the Laws for 

Naturalization of Foreigners, not that he refused to embrace unlimited 

immigration.3 The Founders may not have yet agreed on a detailed 

immigration policy, but they at least agreed that immigration to the 

United States should be limited according to the laws adopted by the 

newly-formed republic.4  

Second, Ms. Stock states that the current system is broken and 

dysfunctional and that the real solution to this problem is for Congress 

to reform the current laws. She posits that the only good that will result 

from the Arizona statute is the possibility of comprehensive immigration 

reform, presumably including an amnesty for illegal aliens. This is 

unfortunately a familiar Washington tune: if a problem exists, what we 

need is for Congress to pass a law, and the problem will be solved. 

Unfortunately, that is not reality. In so many areas, Congress passes a 

law, and that law only compounds the problem.  

Federal immigration laws are not at all dysfunctional, and even if 

there were problems in the structure of the laws, we would have no way 

of knowing the scope of the problems because federal immigration laws 
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have never been fully executed as intended.5 Before embarking on 

widespread legal reforms, the government should simply enforce the 

current laws thoroughly and systematically across the country.6 If the 

laws were actually enforced as intended, the system would likely work, 

and work well. Any dysfunction in the system stems chiefly from a 

failure to enforce the law as written, rather than an inherent failure in 

the law itself. Having Congress weigh in with a so-called comprehensive 

reform act (including an amnesty) will not improve the situation; indeed, 

depending on the content of such an act, it may make things much 

worse. 

Third, Ms. Stock argues that some areas of the country do not have 

enough Immigration and Customs Enforcement (―ICE‖) agents to pick up 

the illegal aliens that may be arrested by Arizona police officers. Again, 

while this may be correct,7 the Arizona law does not demand or require 

that the ICE agents come running to take custody of every illegal alien 

arrested.8 It merely provides the federal government the opportunity to 

do so—if the phone call is made and the federal government is unable to 

respond, then so be it. S.B. 1070 simply requires Arizona law 

enforcement officers not to turn a blind eye when they encounter illegal 

aliens in the course of enforcing other laws.9 

Fourth, Ms. Stock asserts that Arizona’s law conflicts with 

Congress’ strategy. She does not, however, cite any statute that 

embodies—or even hints at—a strategy of not enforcing certain laws or 

tempering enforcement in certain parts of the country. Her argument 

boils down to this: because Congress has not allocated enough resources 

to federal enforcement agents to enforce all of our laws vigorously, 

Congress has therefore implied that the states should enforce only some 

laws, or only enforce immigration laws against illegal aliens who have 

committed certain crimes. While no statute supports this assumption, we 

are asked to discover it in the penumbras and emanations of other 

congressional actions. Such attenuated arguments do not amount to a 

valid preemption claim.  

Finally, Ms. Stock argues that the federal government would prefer 

that Arizona use the existing statutory procedure of Section 287(g)10 
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rather than implement its own system. Section 287(g) defines a process 

by which a state can enter into a formal agreement with the federal 

government to deputize state law enforcement officers as ICE agents 

with federal law enforcement powers.11 Seventy-one law enforcement 

agencies around the country participated in this program as of October 

2010.12 The problem with this argument is that the Obama 

administration is actually scaling back the 287(g) program.13 States will 

not be able to utilize 287(g) if the executive branch does not permit them 

to do so. Notably, Sheriff Joe Arpaio’s Maricopa County is the 

jurisdiction that has most aggressively and effectively used its 287(g) 

authority, making more than three times the number of 287(g) arrests in 

2008 than any other jurisdiction.14 The Obama administration has been 

taking steps to prevent this from continuing.15  

Ms. Stock also neglected to mention sub-section 10 of 287(g).16 Sub-

section 10 affirms that the 287(g) mechanism is not an exclusive method 

for cooperating with the federal government on immigration 

enforcement.17 Thus, Congress contemplated immigration arrests by 

state and local jurisdictions, outside of 287(g) agreements. Furthermore, 

at the same time that Congress enacted 287(g), it enacted 8 U.S.C.  

§ 1373,18 which requires the federal government to respond to any 

inquiry coming from any state or local law enforcement officer about a 

person’s immigration status.19 Through these statutes, Congress 

unambiguously evinced intent for state and local officers to assist in 

illegal immigration detection and enforcement. 

I will conclude with one final point. Contrary to what some people 

may think, ICE does not regularly patrol for illegal aliens. In many 
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instances, ICE is dependent on other agencies for initial detection and 

detention of illegal aliens. ICE officers spend a lot of their time 

preparing for specific raids and developing cases for alien removal. In 

many parts of the country, state and local law enforcement officers are 

ICE’s primary eyes and ears on the field who initially detect and detain 

illegal immigrants. This requires a cooperative relationship between ICE 

and local law enforcement.20 For example, in Maricopa County, which 

covers sixty percent of the population of Arizona,21 ICE gets a large 

percentage of its leads from the Maricopa County Sheriff’s Office. 

Because the Sheriff’s Office detects so many illegal aliens and alien 

smugglers, they can give leads to ICE, which can then concentrate its 

efforts on big raids—safe houses, drop houses, and the smuggling 

operations themselves.22 Again, this results in a very efficient and 

mutually beneficial relationship, but its foundation rests upon state and 

local law enforcement utilizing their authority to make arrests and 

assist ICE. By attacking states that are using this authority, the Obama 

administration is shooting itself in the foot.  

It is really quite simple: state and local officers, who are on the 

ground permanently and know the area, focus their efforts on small- 

scale, local matters, such as particular illegal aliens who may be 

involved in committing additional crimes beyond their immigration 

violations; and the federal government, using the states as a force 

multiplier, can focus on larger-scale operations such as alien smuggling 

networks, alien street gangs, and large employers of illegal aliens. In 

addition, the federal government can take custody of the individual 

illegal aliens arrested by state and local officers and initiate removal 

proceedings against such aliens. Federalism, the system upon which this 

republic was built, works when it is permitted to function as 

constitutionally intended.  
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