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purely negative critique, there is no possibility of an objective or neutral answer
to the question of the origins of the binding force of legal norms. “The emperor
has no clothes,” and the only response is to acknowledge this fact."'

Autonomy and utility share one point in common: they assert that there is a
singular foundation by which the binding force of legal norms can be justified.
While their respective proponents do not agree on the identity and nature of that
foundation, each asserts that legal rules ultimately rest on one and can be
evaluated in terms of it. Borrowing from the field of epistemology, both
approaches can be characterized as examples of foundationalism."
Notwithstanding the appeal of a single approach to justifying contract rules, the
incommensurability of the leading foundational perspectives,'™ their respective
weaknesses,” and the apparent wide range of legal indeterminacy'” provide
fodder for critical approaches. Critical writers, on the other hand, are anti-
foundational.”™ They believe there is no foundational justification for the
relationship between legal rules and legal theory, and conclude that we should
replace all futile normative programs with descriptive inquiries to disclose what
social factors lead to a particular legal result."”

In contrast to the narrow foundationalism of autonomy or efficiency and the
anti-foundationalism of deconstructive criticism, transcendent ideas—such as the
law of God and the cultural mandate,” humanity’s reflection of the image of
God,"” and the existence of sin'® advanced in this article—are foundational, but

151. Modak-Truran, supra note 145, at 197 (“The deconstructive postmodern critique only insists that
‘law has no foundation[.]’ Rather than specifying a new normative legal theory, it operates mainly as a critique
of the modern paradigm without specifying how to legitimate the law under the conditions of legal
indeterminacy.”). Several postmodern legal scholars reject a purely deconstructive critique of the contemporary
legal order. Id. at 197-98. Such “constructive” postmodern efforts, which combine deep criticism with a
normative view of justice, amount to little more than traditional left-wing politics in new rhetorical garb. See,
e.g., ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT 3-4 (1983) (“If the criticism
of formalism and objectivism is the first characteristic theme of Ieftist movements in moder legal thought, the
purely instrumental use of legal practice and legal doctrine to advance leftist aims is the second.”). Like their
deconstructive counterparts, constructive postmoderns reject any return to premodern approaches. See DENNIS
PATTERSON, LAW AND TRUTH 158 (1996) (defining postmodern thought in terms of its critique of modernity
coupled with opposition to “reverting to premodern categories”).

152. See Richard Fumerton, Foundationalist Theories of Epistemic Justification, in STANFORD
ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta ed., 2005), available at http://plato.stanford.edu/archives/
fall2008/entries/justep-foundational/ (on file with the McGeorge Law Review) (“Foundationalism is a view
about the structure of justification or knowledge. The foundationalist’s thesis in short is that all knowledge and
justified belief rest ultimately on a foundation of noninferential knowledge or justified belief.”).

153. See supra notes 26-47 and accompanying text.

154. See supra notes 31-35, 48-57 and accompanying text.

155. See generally Modak-Truran, supra note 145.

156. See generally RICHARD RORTY, PHILOSOPHY AND THE MIRROR OF NATURE (1979).

157. PATTERSON, supra note 151, at 14-17.

158. See supra notes 128-35 and accompanying text.

159.  See supra notes 128-31 and accompanying text.

160. See supra notes 136-37 and accompanying text.
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broadly so." That human beings are free to bind themselves by means of
promise is certainly plausible even though theories of autonomy-based ethics
ultimately justify few specific rules of contract law.'” Moreover, it is also the
case that the social practice of contracting enhanced by legal remedies is useful
in promoting human welfare even though unfettered utilitarianism leads to
undesirable results.'” Neither duty nor efficiency alone can justify the remedy of
expectation damages, and neither is free from doubt as a comprehensive ethical
theory. Yet both are valuable because each has seized on one aspect of the whole
and done much to explain it. Freedom and efficiency are, in epistemological
terms, properly basic.”™ As I have previously argued, the biblical tradition
warrants a multi-perspectival approach to legal theory in which the insights of
more than a single perspective can be consistently utilized.'” Eschewing the
single modality of autonomy or efficiency in favor of a multi-perspectival
approach grounds an explanation for the expectation remedy in a way that
permits apprehension of the values of each while justifying constraints on both.
In other words, legal vindication of the expectation interest can be justified by its
success in implementing the cultural mandate and its consistency with
promissory duty,'™ both of which, in turn, are part of the comprehensive account
of the Christian faith.

161. Narrow foundationalism asserted that only seif-evident or incorrigible beliefs could serve as the
foundation for a chain of inferences by which we can justify the much larger number of beliefs we ordinarily
hold. A problem with narrow foundationalism in epistemology is that, if correct, it would render “enormous
quantities of what we all in fact believe . . . [to be] irrational.” Alvin Plantinga, Reason and Belief in God, in
FAITH AND RATIONALITY: REASON AND BELIEF IN GOD 59 (Alvin Plantinga & Nicholas Wolterstorff eds.,
1983); see also NICHOLAS WOLTERSTORFF, JUSTICE: RIGHTS AND WRONGS, at xi (2008).

Once upon a time, lasting until not long ago, philosophers assumed that philosophy, like religion, had
to be rationally grounded in certitudes; they understood the methodology of their discipline as
foundationalist. Never mind that rarely if ever did a piece of philosophy measure up to that
methodological demand; that was understood to be the demand.

Id.

162. See supra notes 31-33 and accompanying text.

163. See SMITH, supra note 21.

164. See DEWEY J. HOITENGA, JR., FAITH AND REASON FROM PLATO TO PLANTINGA: AN
INTRODUCTION TO REFORMED EPISTEMOLOGY 177 (1991).

A basic belief is a proposition that one believes without basing it on other propositions that one

believes. . . . What characterizes our assent to such beliefs is the immediacy of the assent. We do not

assent to these beliefs by having first assented to other beliefs as their basis.
Id.

165. See generally Pryor, supra note 31; C. Scott Pryor, Mission Possible: A Paradigm for Analysis of
Contractual Impossibility at Regent University, 74 ST. JOUN’S L. REV. 691 (2000).

166. Several writers have recently argued that providing legal remedies for breach of contract is
inconsistent with promotion of virtue. See, e.g., Shiffrin, supra note 34; Bagchi, supra note 35.
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C. Transcendent Justifications in a Liberal Democracy

The secular nature of the modern American civil polity suggests an
immediate objection to an approach that justifies an element of private law from
a comprehensive transcendent perspective on the human calling and human
nature. For example, attempting to provide an entirely non-transcendent
foundation for modern liberal constitutional orders, John Rawls argued in A
Theory of Justice that justice itself must be justified only on principles that
everyone in a polity can accept, thus ruling out any appeals to a comprehensive
order in a religiously plural democracy.”” However, by the time he wrote
Political Liberalism, twenty-two years later, Rawls acknowledged that a
mandatory commitment to purely secular justifications for political justice was
itself a type of “comprehensive order” that was inconsistent with the exclusion of
such comprehensive commitments from service as a resource for justifying
justice in a liberal political order. Thus, Rawls later advocated that principles of
justice be determined by an overlapping consensus of all polity members.'”
Members of the polity might well have comprehensive viewpoints regarding
Justice, but that would not disqualify them from serving as constituent parts of
the consensus. Whatever the consensus ultimately amounts to, however, must not
represent a commitment to any comprehensive order.

Nonetheless, as Modak-Truran points out, even with this revision “Rawls[’]
legal liberalism [still] fails because it depends on a hidden (negative)
comprehensive liberal secularism (i.e., a comprehensive denial of comprehensive
convictions) that religious judges (i.e., judges recognizing the comprehensive
order of reflection) cannot accept and that leads to self-contradiction.”” In other

167. See RAWLS, A THEORY OF JUSTICE, supra note 52, at 112-17 (discussing formal constraints of the
concept of right that effectively exclude appeals to any comprehensive ordering).

168. RAWLS, POLITICAL LIBERALISM, supra note 78, at xvi.

Now the serious problem [with A Theory of Justice] is this. A modern democratic society is
characterized not simply by a pluralism of comprehensive religious, philosophical, and moral
doctrines but by a pluralism of incompatible yet reasonable comprehensive doctrines. . . . [that are]
the normal result of the exercise of human reason within the framework of the free institutions of a
constitutional democratic regime.

Id.

169. RAWLS, A THEORY OF JUSTICE, supra note 52, at 387.

[W]hile the public justification of the political conception for political society depends on reasonable

comprehensive doctrines, this justification does so only in an indirect way. That is, the express

contents of these doctrines have no normative role in public justification; citizens do not look into

the content of others’ doctrines, and so remain within the bounds of the political. Rather, they take

into account and give some weight to only the fact—the existence—of the reasonable overlapping

consensus itself.
Id.

170. Modak-Truran, supra note 145, at 206. “Rawls’s claim [that law must be legitimated apart from
any comprehensive doctrine] entails a comprehensive denial of all comprehensive convictions (a (negative)
comprehensive liberal secularism), which according to Rawls is not possible, and thus results in an incoherent
account of the modern paradigm.” Jd. at 207-08; see also Michael W. McConnell, Secular Reason and the
Misguided Attempt to Exclude Religious Argument from Democratic Deliberation, 1 J.L. PHIL. & CULTURE 159
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words, no one who believes that his or her religion is fully comprehensive could
adjudicate (or legislate) with integrity as if it were not. That the result in a
particular case from the perspective of one who holds a comprehensive
conviction overlaps with the non-comprehensive consensus does not solve the
problem. For, as Rawls asserts, any ordering of values in adjudication or
legislation must be made in light of the overlapping consensus, not “from how
[the values] occur within citizens’ comprehensive doctrines.””" No lawmaker
who holds a comprehensive viewpoint (whether transcendent or immanent,
whether religious or secular) can conscientiously serve under Rawlsian
conditions.'” We are thus left with the unpleasant choice of admitting that Rawls
is wrong or limiting our choice of lawmakers to those who have no
comprehensive convictions. Choosing the former does not commit us to an
illiberal political order. It does, however, open the door to justifying something
similar to the contemporary liberal order on transcendent grounds.

If Rawls is wrong, what can justify a polity’s application of any form of
justice? If arguably the best non-transcendent justification of the modern political
order collapses in incoherence, with what are we left? At least two possibilities
seem plausible. One alternative is acquiescing to the postmodern deconstructive
paradigm by acknowledging that no non-contingent rational principle for
justification of a legal order exists. The gap between such a concession and the

self-understandings of most lawyers and judges'°—as well as the ongoing pursuit
of various normative ethical projects—suggests that pure criticism will not prove
satisfying.

Another possibility is to suggest a broadly foundational paradigm that
includes explicitly transcendent elements. Mark Modak-Truran pursues this when
he suggests that “providing a normative theory of law [that is] consistent with
legal indeterminacy requires a desecularization of law and a return to a religious
legitimation of law.”'™ Modak-Truran does not mean that a polity need, or even
should, accept a single comprehensive religious understanding to legitimate its
coercive use of force in the name of law."” In fact, he argues, a traditional
comprehensive religion cannot provide justification for law in a liberal polity

(2007) (arguing against an ideal of “public reason” that excludes religiously-motivated arguments from legal-
constitutional debates).

171.  John Rawls, The Idea of Public Reason Revisited, 64 U. CHL. L. REV. 765, 777 (1997).

172.  See Hare, supra note 149 (“It seems false that we can respect persons and at the same time tell them
to leave their fundamental commitments behind in public discourse, and it seems false also that some purely
rational component can be separated off from these competing substantive conceptions of the good.”).

173. See Modak-Truran, supra note 145, at 199-201 (discussing the “ontological gap” between classical
self-understanding of law as a “working partnership between a divine author and human legislators,” on one
hand, and the modern and post-modern accounts that provide no place for transcendent justification for law, on
the other).

174. Id.at231.

175. Id. (“A unitary religious (pre-modern) or secular (modern) legitimation of law appears to be an
outdated or erroneous assumption of pre-modern and modern paradigms.”).
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because “[i]t fails to take religious pluralism seriously.”” For Modak-Truran,
even if a religion provides a normative basis for law and resolves questions of
legal indeterminacy, its adoption as a resource of fundamental justificatory norms
would run afoul of the Establishment and Due Process Clauses.”” In addition,
utilizing such comprehensive norms in judicial decision making would, as a
practical matter, “radically expand the interpretative issues involved in
subsequent litigation. Lawyers would find themselves arguing issues of
jurisprudence, theology, philosophy of religion, [and] biblical hermeneutics . . .
in addition to arguing the facts and the law.”" One cannot help but doubt the
institutional competence of lawyers and judges in a pluralistic polity to handle
such abstruse issues.

Modak-Truran’s positive paradigm posits a claim and an implication that are
relevant to deploying transcendent convictions in legal analysis. First, he stresses
that legal scholars “should critically reflect on their religious or comprehensive
convictions. The process of full justification [of a legal rule] requires critically
reflecting on comprehensive convictions . . . .”"”” Comprehensive convictions are
important because in a liberal polity, the law cannot justify itself; there must be a
reason why the law is as it is and that reason requires recourse to a principle more
comprehensive than the facticity of a particular legal rule.”™ As established in
Part II above, autonomy and efficiency are the comprehensive convictions
commonly offered to justify the expectation measure of damages. But, as
demonstrated in Part III, neither autonomy nor efficiency has succeeded in
providing a coherent comprehensive justification for this rule. Turning to the
cultural mandate, the image of God and sin, I have suggested that we find three
doctrines subsisting as part of a larger transcendent comprehensive conviction
concerning human nature and the human calling that can justify the expectation
measure of damages. However, does use of such doctrines violate the constitutive
norms of a religiously plural democratic society? Part III above suggests a
negative answer in light of my claims that application of the purely immanent
theories of justice of Rawls and Scanlon are ultimately incoherent. If these
leading explanations fail, is not recourse to a transcendent explanation at least
plausible?

More directly, the argument against explicit judicial employment of
comprehensive convictions leaves open the use of such convictions when doing
legal theory. Modak-Truran develops a lengthy argument that judges cannot help
but employ comprehensive convictions when resolving “hard” cases (i.e., cases

176. Id.

177.  See generally Mark C. Modak-Truran, Reenchanting the Law: The Religious Dimension of Judicial
Decision Making, 53 CATH. U. L. REV. 709 (2004).

178. Id.at791.

179. Id. at 738.

180. See, e.g., H. L. A. HART, THE CONCEPT OF LAW (1961) (criticizing positivistic accounts of law for
failing to consider the internal as well as external nature of law).
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where existing legal norms are unclear or conflicting).” These comprehensive
convictions may be transcendent or immanent, but all function in a broadly
foundational way to direct judicial discretion when the law fails to do so. If we
understand religion broadly to be “the primary form of culture in terms of which
we human beings explicitly ask and answer the existential question of the
meaning of ultimate reality for us,”'™ then both transcendent and immanent
approaches are equally religious and each may legitimately be employed to
evaluate, critique, and ultimately justify contemporary legal rules.
Comprehensive convictions, including traditionally-understood religious ones,
lead to comprehensive theories. Such theories are integrative; that is, they are
advanced and evaluated by how well they enable persons to make sense of the
world as a whole. Judges and legislators in the United States need not refer
explicitly to such comprehensive convictions for the reasons noted above.'™
Indeed, historically, the common law has functioned at a “middle level” mode of
legal analysis.™ Theory need only justify the practice of law, not its
particularities. In this account, 1 have sought to provide a transcendent
justification for the expectation measure of damages; I have not sought to show
that a legal system demands it.

V. CONCLUSION

Since 1936, legal scholars have dug deeply into the justification for
measuring damages for breach of contract by the value of the disappointed
expectation rather than the harms caused by a breach; gains prevented as well as
losses incurred. Of the two leading explanatory theories of contract law, only
efficiency has proved fine-grained enough to provide specific reasons for the
expectation measure. Yet its leading competitor, autonomy, does a better job of
justifying moral foundations of contracting. Efforts to combine autonomy and

181. See Modak-Truran, supra note 177, at 732-34.

In hard cases, judges must rely on extra-legal norms because hard cases are, by definition, those
cases in which the relevant legal norms do not provide a determinate outcome to the dispute in
question. . . .

To provide this full justification, my religionist-separationist model maintains that judges ought
to rely on religious convictions in their deliberations about hard cases to justify the extra-legal norms
required to decide those cases.

Id. at 732-33.

182. Id. at 723 (quoting SCHUBERT M. OGDEN, Is THERE ONLY ONE TRUE RELIGION OR ARE THERE
MANY? 5 (1992)) (internal quotations omitted); see also WOLTERSTORFF, supra note 161, at x (“[P]hilosophy
speaks of how every thing, in the most general sense of ‘thing,” hangs together, in the most general sense of
‘hangs together.” If one believes in God, then not to bring God into the picture, when relevant, is to defect from
the philosopher’s calling.”).

183. See supra notes 177-78 and accompanying text.

184. See Gerald J. Postema, Classical Common Law Jurisprudence (Part II), 3 OXFORD U.
COMMONWEALTH L.J. 1, 6 (2003) (“[TIhe [common] law is to be found in the accumulated experience recorded
in the books and memories of common law jurists, not in any theory, or articulation of this experience. Law is
practice, not a theoretical representation of it.”).
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efficiency in terms of modern contractarian theories of political liberalism have
not yet succeeded. Moreover, the very comprehensiveness of autonomy- or
efficiency-based accounts makes the primacy of either in the typical contractarian
accounts of pluralist political legitimacy questionable.

This article suggests that several doctrines that are widely accepted within
the Christian tradition provide a platform on which autonomy and efficiency,
limited but justified, can rest. Humanity’s reflection of the image of God and
cultural activity oriented toward consummate rest are both drawn from Torah—
teaching or law. Thus, both are examples of a wide number of foundational
concepts that, in the Christian account, are grounded in a transcendent reality.
Promise-keeping is an aspect of the cultural mandate, but that mandate—unlike
efficiency’s emphasis on preference satisfaction—is not an end in itself. Rather,
the goal of human cultural activity—including contracting—is the eschatological
rest in which humanity’s reflection of God is ultimately realized. Coupled with a
robust doctrine of sin that recognizes the pervasive postlapsarian reality of
opportunism, I believe the legitimacy of expectation damages can be justified.
Obviously, such a Christian theistic justification is part of a larger comprehensive
account which, in a Rawlsian understanding of liberalism, is unacceptable in a
pluralistic polity. Yet, because the belief that all comprehensive convictions are
out of place is itself a comprehensive conviction, I must part ways with Rawls. I
conclude that liberalism requires only a commitment to a liberal political order
and does not exclude any motivations or arguments—regardless of their source—
from the public sphere. There is no supra-political trump card by which an appeal
to a comprehensive conviction can be ruled out.

My goal has been to show that a transcendent, in my case specifically
Christian, account can justify the social practice of contracting as well as a legal
regime in which the expectation measure of damages can be used. It also
suggests that limits on legal remedies for certain contracts can be justified. In any
event, I believe I have also shown that such a theory represents no greater threat
to the religiously plural nature of contemporary liberal polities than unfettered
autonomy or efficiency. It is neither necessary nor even desirable for judges or
legislators to expressly utilize this or any other theory. It is nonetheless useful at
the level of theory to have a broadly foundational but transcendently justified
basis to explain why courts are justified in doing what they do.
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